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We desire to direct the attention of our 
readers to the article, ““A New Railroad 
Policy,”’ in this number, by Mr. Robert 
Emmett Ireton, who is well known as an author and lecturer on 
finance, and asa Wall Street Editor. Taking for his subject the pro- 
posal to grant our railroads Federal charters and remove them entirely 
from the dominion of the States, the writer confines his remarks 
to a discussion of the baneful effects of state regulation of railroad se- 
curities. This control, he points out, is injurious to railroad credit 
and to railroad investment, has a potential tendency to arrest new 
railroad building, and can be exercised so as to discriminate against 
other states. Such supervision, he believes, is unwise and unwarranted. 
It affects the financial standing and credit of the railroads—the found- 
ation of an investor's security; and as “railroad securities are at the 
very heart of most investments,”’ he believes that no single state should 
be the arbiter of matters so momentous. For bankers, esrecially 
investment banks, this arricle hears a mes:-age. 

A chattel mortgage is pretty good security 
How a Bank may for a loan and one which is often taken by 
Waive its Rights — 
pate aig banks. If the mortgage is in proper form 
Chatte! Mortgage. 2nd is duly recorded, it will generally take 
precedence over any subsequently acquired 
liens upon the mortgaged property. It seems, however, that the mort- 
gagee may, and sometimes unwittingly does, waive his rights under 
the mortgage in favor of some other person, even though the rights of 
such person were acquired after the recording of the mortgage. This 
is what happened in the case of First National Bank v. Wilson, a recent 
decision of the Supreme Court of Oklahoma published herein on an- 
other page, in which it was decided that a bank holding a chattel mort- 
gage on certain live stock had waived its rights as mortgagee in favor 
of one who subsequently furnished feed for the animals. 

In a number of states there are statutory provisions which give 
to any person furnishing feed for domestic animals a lien on such animals 
for the amount expended. There is such-a statute in Oklahoma and 
it was applied in the case above referred to. 


Federal Incorporation 
of Railroads. 
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From the evidence, it appeared that the owner of certain stock had 
borrowed money from the defendant bank, giving to the bank a mort- 
gage on the stock as security. Thereafter the bank refused to extend 
further credit to the owner of the stock and, being unable to purchase 
feed for the animals, he requested the plaintiff to furnish it. The 
plaintiff had no ready money, but her credit was good with the de- 
fendant bank. So she applied to the bank for a loan stating to the 
cashier the purpose for which she wanted the money. The cashier 
remarked to her that the stock had to be fed and that she would be 
perfectly safe in putting up the money with which to purchase the 
necessary feed. The bank loaned the plaintiff the money for which 
she asked and it was in fact invested in feed which was consumed by 
the live stock in question. 

In these circumstances the court was of the opinion that the bank 
had waived its rights under the mortgage in favor of the plaintiff and 
that the plaintiff’s lien for feed furnished to the stock took precedence 
over the bank’s claim as mortgagee. ‘“‘It is true,’’ said the court, ‘‘that 
the mortgage was on file at that time (the time at which the feed was 
furnished by the plaintiff) and the plaintiff knew of its execution; but 
the bank could waive its priority and when, by its action under the 
circumstances, it induced her to purchase feed and loaned her the 
money with which to make such purchase, we think it has waived 
the right to assert the priority of its mortgage over her lien for the 
feed so furnished.” 

In this case, the bank’s lien was prior in point of time and it is prob- 
ably true that the bank had not the slightest intention of waiving 
its rights in favor of the plaintiff. Familiarity with the statutes regu- 
lating the rights of lienors in cases of this kind and the decisions con- 
struing such statutes might have placed the bank in a position to have 
protected its interests by expressly stipulating that in loaning money 
to the plaintiff to provide feed for the live stock, the rights of the bank 


should be preserved. 


A question which has for a long time 
puzzled the banker’s mind and which has 
frequently been pondered over by the bank- 
ing attorney is that question which relates 
to the responsibility of a bank which undertakes to pay drafts or checks 
out of the ordinary banking hours. It is a question which is frequently 
raised because of the fact that bankers are frequently called upon to 
pay checks or drafts, drawn upon them and presented either before 
the bank is open for the regular transaction of business, or after its 
usual time for closing. It is customary for banks to accommodate 
in this manner persons who transact business with them. It is expressly 
important for the banker to know whether or not he is assuming any 
risk in so accommodating his customers and if so, just what the character 
of that risk may be. It is rather strange, to say the least, that this 


Transaction of 
Business out of 
Banking Hours. 
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particular question has never before been passed upon by any court. 
The question is now for the first time answered in the case of Butler 
v. Broadway Savings Institution, decided by the Appellate Division 
of the New York Supreme Court on February 28th of this year. 
Through the courtesy of Mr. Richard Kelly, attorney for the defend- 
ant bank, we have received a copy of the opinion of the court, which 
is published among the legal decisions in this issue. 

The decision involves a draft drawn upon a savings bank. But as 
it appeared that the depositor was in the habit of using her savings 
account in much the same manner that an ordinary checking account 
is used, there is every reason to believe that the rule laid down by the 
decision is applicable to accounts in commercial banks as well as to 
savings bank accounts. 

In brief, the effect of the decision is that a bank may, without sub- 
jecting itself to liability, pay a check or draft drawn upon it and pre- 
sented outside of the hours ordinarily allotted to the transaction of 
banking business. 

The evidence discloses that the plaintiff in this action was a depositor 
in the defendant savings bank. As it was her custom to draw drafts 
against the account and deliver them in payment of her obligations, 
she left her pass book in the keeping of the bank so that such drafts 
might be honored without inconvenience. On one occasion the plaintiff 
drew a draft against her account and delivered it to the president of 
a mining company in payment for certain shares of the capital stock 
of the company. This draft was presented to the bank for payment 
at about 9:30 o’clock on the following morning. Shortly after deliver- 
ing the draft, the plaintiff changed her mind in regard to the invest- 
ment she had made and on the following morning, she also went to 
the bank, her object being to stop payment on the draft. Unfortu- 
nately for the success of her errand, she did not arrive at the bank until 
9:30 a.m., when she was informed by one of the officials that the draft 
had been honored a few moments before. 

It appeared that the bank had a by-law which provided that “‘the 
bank shall be open for business daily from 10 o’clock a.m. to 3 o'clock 
p.m.’’ The bank, however, was accustomed to open at 9 a.m. and to 
pay drafts, similar to that presented by the plaintiff, before 10 o'clock. 
It appeared that the plaintiff was not aware of the bank’s custom to 
open at 9 o’clock. She brought suit against the bank for the amount 
of the draft relying upon the by-law quoted above and claiming that 
the act of the bank in paying the draft before 10 o’clock was illegal. 

In a brief, filed by the attorney for the bank, several novel points 
of law were raised and argued with much earnestness and skill. Among 
them was the contention that a draft on a savings bank, unlike the check 
upon an ordinary bank, is an assignment of the deposit to the extent 
of the amount of the draft. The reasoning, upon which this conclusion 
is based, is that a savings bank has no right to pay a draft drawn upon 
it except out of funds actually on deposit, whereas a commercial bank 
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may at its election honor a check, although such check overdraws the 
depositor’s account. The draft upon the savings bank, therefore, is 
not drawn against the general credit of the deposit, but is drawn against 
a particular fund, especially where, as in the present and in most cases, 
it contains an express direction to charge the payment against the 
pass book. Upon this point, the court did not touch. 

In reaching its conclusion that the bank was acting within its rights 
in paying drafts outside of ordinary business hours, the court confined 
itself to a consideration of the bank’s by-law, designating the hours 
during which it should be open for the transaction of business. ‘“‘The 
rule quoted,’’ said the court, ‘‘does not expressly prohibit the payment 
of the draft without the fixed hours. The rule is merely a regulation 
for the convenience of the bank. There is no evidence that in its 
terms it was designed to afford special protection to the depositor.” 

If, as we believe, this decision is applicable to ordinary banks of 
deposit as well as to savings banks, it means that a bank is protected 
in paying checks either before or after ordinary banking hours, not- 
withstanding that the bank operates under a by-law designating hours 
during which it shall be open for the transaction of business. This 
decision contains the suggestion that it would be well for banks to 
provide against contingencies of this kind by adopting a by-law, which, 
while expressing the hours during which the bank is ordinarily open 
for business, would also reserve to the bank the right to transact busi- 
ness outside of such hours in its discretion. A by-law so worded and 
properly brought to the attention of the depositor would settle, with- 
out the necessity of resorting to litigation, any question which might 
arise between the bank and the depositor, involving payment by the 
bank of one of the depositor’s checks outside the usual hours for banking. 

A recent decision of the Mississippi Su- 

Purchase of Forged reme Court presents a situation, to which 

Bills of Lading 
Ser Geet. bankers who purchase drafts upon the secur- 
ity of attached bills of lading may well direct 
their attention. The decision referred to is Guaranty Trust Co. v. 
Mobile & Ohio R. R. Co. The opinion of the court is published in 
full on another page of this issue. 

The decision involves a fraud perpetrated upon a bank through 
the means of forged bills of lading. The facts are necessarily some- 
what complicated for the reason, perhaps, that it is customary in cases 
of this kind for the wrongdoer to go through a series of rather com- 
plicated maneuvers in order to accomplish the fraud. 

It appeared that a firm,.engaged in the cotton business and having 
its principal office at Corinth, Miss., was in the custom of buying and 
shipping cotton to the compress at Columbus, Miss., where a bank- 
ing company would furnish the money to pay for the cotton, taking 
over as its security the compress receipts and bills of lading. The 
firm had a broker in the city of New York, to whom it would send 
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bills of lading covering export shipments, together with the other 
necessary documents, which the broker would dispose of to banking 
establishments in New York. 

On one occasion, the cotton firm forwarded to its New York broker 
foreign exchange, insurance certificate and two bills of lading pur- 
porting to be issued by the Mobile & Ohio R. R. Co. at Columbus, 
Miss., covering 200 bales of cotton marked in a certain manner and 
consigned to Bremen, Germany, via New Orleans. The fact that these 
bills of lading were forged was unknown to the New York broker and 
he offered them with the attached foreign exchange to a New York 
trust company. The trust company refused to buy the paper offered 
by the broker without satisfactory evidence that the cotton had in 
fact been delivered to the railroad company for shipment. The broker 
thereupon telegraphed to the cotton firm, requesting it to have the 
railroad wire him that the cotton had been received. At about this 
time, the agent of the cotton firm at Columbus acting under its in- 
structions and in good faith, secured compress clearances for 200 bales 
of cotton, prepared bills of lading similar to the forged ones which 
had been sent to New York and took them to the railroad office for 
issuance and execution. At the same time the agent of the firm had 
the railroad company’s agent at Columbus sign a telegram directed to 
the New York broker, which stated that the railroad company had 
received from the cotton firm 200 bales of cotton, marked and con- 
signed as shown on the forged bills of lading. 

Upon the receipt of this telegram and its presentation to the trust 
company, the broker succeeded in selling the foreign exchange to the 
trust company and received from it the sum of $15,240.18. The gen- 
uine bills of lading were turned over to the banking company at Col- 
umbus, Miss., which had financed the purchase of the cotton. At 
that time, the cotton had not been fully loaded on cars and the ship- 
‘ment was ordered stopped by the banking company in Columbus. 
Consequently the shipment never left the railroad station at Columbus, 
but was sold by the banking firm on the market to a third party. Upon 
the stoppage of the shipment, the railroad company wired the broker 
in New York to that effect and also that the true bills of lading had 
been recalled or surrendered. This telegram brought out the fact 
that forged bills had been transmitted to the trust company, but the 
loss had already occurred. 

The trust company later commenced suit against the railroad com- 
pany to recover the amount, which it had advanced on the forged bills, 
placing its right of recovery on the ground that it had been misled 
by the telegram which the agent of the railroad company had sent to 
the New York broker, stating that the shipment had been received 
in accordance with the terms of the forged bills. It was contended 
that the railroad company knew, or ought to have known that the 
telegraphic inquiry and reply were intended for the purpose of ne- 
gotiating bills of lading and that after having sent the telegram, it was 
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the duty of the railroad company to hold the cotton for shipment until 
the New York broker to whom the telegram was addressed could take 
steps to protect his interests, or the interests of any one relying upon 
the information contained in the telegram. 

The court, however, was unable to agree with this contention. The 
request for the telegram came from the agent of the cotton firm and 
not from the trust company. And the telegram was not addressed 
to the trust company, but to the firm’s broker. Furthermore, the 
telegram contained no misstatement of fact. The cotton had actually 
been received and was marked and consigned as stated in the telegram. 
The agent of the railroad company could not be expected to presume 
from the fact that he had been requested to send a telegram to New 
York that it would be used in offering forged bills of lading to bank- 
ing establishments in New York City. 

Upon this reasoning, the court determined that the trust company 
had no cause of action against the railroad company. In reaching its 
conclusion, the court quoted these words from another case, a decision 
of the United States Supreme Court: ‘‘The law can punish roguery, 
but cannot always protect a purchaser from loss, and so fraud per- 
petfated through the device of a false bill of lading may work injury 
to an innocent party, which cannot be redressed by a change of victim,” 

The court does not say in so many words that the trust company 
would have had a valid cause of action against the railroad company 
if it had sent in its own name a telegram to the agent of the railroad 
at Columbus requesting information as to the shipment of the cotton, 
but the language used by the court in its opinion is such as to intimate 
that this might have been the case. If the telegram had been sent 
to the railroad company direct from the trust company, the former 
would clearly have been put upon notice that the trust company had 
some interest in the bales of cotton, which it held for shipment. If 
the telegram had expressly stated that bills of lading covering the cotton 
shipment had been offered to it for sale, the railroad company, of course, 
would have been in a position to notify the trust company that no 
such bills had been issued by the company, or that they had been 
issued on the day of the receipt of the telegram and could not possibly 
have been transmitted to New York. Such information would have 
apprised the trust company of the fact that the bills of lading offered 
to it were spurious and the fraud could not have been consummated. 

This is a long way from saying that the trust company was negligent, 
or careless in handling the transaction as it did. This decision, how- 
ever, contains for banks which purchase paper of this kind a suggestion 
that they should undertake to obtain on their own responsibility the 
information which they require in such cases and should apply for such 
information directly to headquarters, that is to the railroad company 
by which the shipment is supposed to have been received. 


es 
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We have frequently been requested to 
express our opinion as to whether an ac- 
taken over ° 
Vatetinae tenes. knowledgment taken over the telephone is 
valid. In the February issue of the JouRNAL 
we answered an inquiry of this kind and stated it to be our opinion 
that an acknowledgment so taken is invalid. While we were unable 
to cite any decisions squarely holding that an acknowledgment made 
through the medium of a telephone is without legal effect, we cited 
two decisions which hold that an affidavit sworn to over the telephone 
is invalid and has no standing in court. From these decisions and 
from the wording of various state statutes which require acknowledg- 
ments to be taken ‘“‘before’’ certain designated officers, we reasoned 
that, where a person who has signed a certain instrument requiring 
acknowledgment, calls up a notary on the telephone and states that he 
has so signed and the notary thereupon affixes his signature to the 
document, such transaction does not constitute a valid acknowledg- 
ment of the instrument. 

In this issue, among the legal decisions, we publish one recently 
handed down by the Appellate Division of the New York Supreme 
Court, which supports our conclusion in this regard. While the de- 
cision referred to involves an affidavit taken over the telephone and 
not an acknowledgment, it leaves no room for doubt that neither of 
these legal ceremonies can be successfully performed over the tele- 
phone. The court points out that not only is the acknowledgment or 
affidavit so taken invalid, but the notary who indulges in this method 
of performing the functions of his office is guilty of a misdemeanor. 
In holding that the notary is guilty of a misdemeanor, the court ap- 
parently has in mind subdivision 2 of section 1820A of the Penal Law 
of New York, which provides as follows: ‘“‘A notary public or com- 
missioner of deeds, who in the exercise of the powers, or in the per- 
formance of the duties of such office shall practice any fraud or deceit, 
the punishment for which is not otherwise provided for by this act, 
shall be guilty of a misdemeanor.” 

It may or may not be a misdemeanor for a notary to take acknowl- 
edgments or affidavits in this manner in other states. One thing, 
however, is certain, the practice is a decidedly unsafe one for notaries 
in any state to follow. If they are not in fact violating the penal laws 
of the state in which they are authorized to act, they are certainly 
jeopardizing the rights of the parties to any transaction in which they 
appear in their official capacity. 

It so happened that the notary whose act was questioned in this 
decision was a member of the bar. This fact, of course, increased the 
seriousness of the offense in the eyes of the court, but the decision is 
nevertheless a valuable precedent for all notaries to keep in mind. 

The following language used by the court commends itself to the 
careful consideration of notaries or other officials authorized by law 
to take acknowledgments or affidavits: ‘‘The court again wishes to 
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express its condemnation of the acts of notaries taking acknowledg- 
ments or affidavits without the presence of the party whose acknowl- 
edgment is taken or the affiant, and that it will treat as serious profes- 
sional misconduct the act of any notary thus violating his official duty.” 

While for reasons expressed: in the opinion the court determined to 
do no more by way of punishment than to severely censure the offend- 
ing notary, it is to be remembered that in this case the court was pass- 
ing upon a derelection of duty by a member of the legal profession. 
The question of the validity of the affidavit to which he permitted 
the affiant to swear over the telephone was not directly involved. 
Nevertheless the court pointedly observed that an acknowledgment 
or affidavit so taken is fatally defective, and stated in plain language 
the manner in which it might be expected to deal with any notary 
hereafter brought before it on such a charge. 

There. is an art in bidding for bonds, 
Bidding for . Se a 
Sinlittiees Geande. issued by a municipal corporation and 
offered to the highest bidder, especially 
where you are not sure that you wish to bind yourself irrevocably to 
the terms expressed in the bid. Suppose, for instance, a certain mu- 
nicipality, desiring to raise money on certain bonds, should offer them 
for sale, ‘‘all bids to be made subject to the legality of the issue,’’ and 
each bid to be accompanied by a certified check for $1000. And sup- 
pose further that your bank desired to enter a bid for the bonds, but 
did not wish to accept and pay for them until its own attorney had 
passed upon them and had approved their legality. How would you 
word the communication containing your bid? After expressing the 
price which you would be willing to pay for the bonds and the terms 
upon which payment would be made, would you go on and state that 
your bid was made “‘subject to approval as to legality?”’ And if you 
made your bid in these terms, would you feel that you would be entitled 
to reject the bonds if your attorney subsequently advised you that for 
some reason or other, the issue was illegal. 

If such is your opinion, you would be mistaken in your ideas as to 
the law regulating the situation. At least, it is held in the case of 
Junction City v. Central Nat. Bank, by the Supreme Court of Kansas, 
that a bank, which makes a bid in these terms and afterwards rejects 
the bonds because it is advised by its attorney that the issue is con- 
trary to statute, is liable in damages to the municipality issuing the 
bonds; the court deciding, of course, that notwithstanding the opinion 
of counsel, the issue was perfectly valid. The opinion of the court will 
be found among the legal decisions published in this issue. 

It seems that what the bank should have done in this case was to 
have made its offer read something like the following: We will bid so 
much for your bonds, payable on such and such terms; we reserve, 
however, the right to submit these bonds to our attorney or to any 
other reputable attorney for an opinion as to the legality and validity 
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of such bonds and our bid is made subject to the approval of such 

attorney. 

Onis tis ete Ce. There are certain liabilities, which a bank 
can no more avoid than it can avoid being 

struck by lightning. If a forger, competent and skilled in his art, de- 

votes his attention to the raising of a check, the product of his workman- 

ship will pass in most any bank. 

The bank which pays a raised check must make the amount good to 
its customer, the drawer. The law permits the bank to recover the 
amount from the party to whom it was paid, but the payment is fre- 
quently made to one, whom the bank is unable to reach after it discovers 
the forgery. 

There is a certain protection afforded to the bank in the rule which 
requires the drawer to exercise due care in the preparation of his check- 
But the drawer meets this requirement of the law when he writes his 
check in ink and is careful not to leave any blank spaces, which can be 
filled up without the necessity of erasing any of the writing in the check, 
If the drawer begins writing the amount of his check at the left hand end 
of the space provided for that purpose and draws a line through the space 
not used, he has done all that the bank can expect and a!l that the law 


requires. Most checks are drawn in this manner and, within the mean- 
ing of the law, they are “ carefully ” drawn. 

The carefully drawn check, however, presents no difficulty to the 
experienced raiser of these instruments. His artistic hand, aided by his 
knowledge of chemical effects, is capable of adding several hundred or 
thousand dollars to the apparent value of the check with comparative 


ease. 

The case of National Reserve Bank v. Corn Exchange Bank, which is 
published among the legal decision in this issue is an instance in point- 
It there appeared that the payee of a check for $8.12, drawn upon the 
plaintiff bank, by methods known to forgers, raised the check to $1800.12 
and then had it certified by the plaintiff. He deposited the check in the 
defendant bank, which duly collected the proceeds and paid them over- 
When the fraud was discovered, the drawee bank commenced action 
against the collecting bank to recover the amount of its loss and it was 
held that the drawee was entitled to judgment. 

One of the grounds upon which the drawee rested its defense was that 
the plaintiff bank was guilty of negligence in not having detected the 
fact that the check was raised when it was presented for certification- 
“« As to this,’’ said the court, “ it is sufficient to say that the opportunity 
for discovering the forgery was as open to the defendant as to the plain- 
tiff, and that, inasmuch as plaintiff’s certification did not in law amount 
to a warranty of the genuineness of the body of the check, the defendant 
had no right to rely upon it as such warranty.” 





A NEW RAILROAD POLICY 


BY ROBERT EMMETT IRETON, 


FEDERAL INCORPORATION OF RAILROADS. 

Pending before Congress are two measures of exceeding interest 
to the entire nation, but of paramount importance to investment bankers 
identified with railroad finance. One of these is a Senate resolution, 
offered December 17, 1915, by Mr. Newlands, of Nevada, to create a 
joint sub-committee, to consist of five senators and five representatives 
from the Committee on Interstate Commerce of the Senate and the 
Committee on Interstate and Foreign Commerce of the House, to 
investigate the subject of government control and regulation of rail- 
roads with a view of ascertaining whether further legislation on the sub- 
ject is advisable. This resolution was adopted by the Senate on Feb- 
tuary 16, last, and is now before the House of Representatives. The 
other measure referred to is a bill offered December 6, 1915, by Mr. 
Rayburn, of Texas, to prevent over issues of securities by carriers en- 
gaged in interstate commerce by conferring absolute power upon the 
Interstate Commerce Commission to investigate and regulate the same. 


RAILROADS ASK FREEDOM FROM STATE CONTROL. 


Both measures originate in the recommendation of President Wilson, 
in his message to Congress last December, to investigate the general 
question of railroad operation, in view of the alleged wastes, discrimi- 
nations, duplications and continuous litigation arising out of a conflicting 
Federal-State regulation of railroads. The carriers favor Federal 
incorporation and complete removal from state domination. Before 
the Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, Mr. Frank Trumbull, chairman, and Mr. Alfred P. Thom, 
counsel, for the Railway Executives’ Advisory Committee, recently 
appeared. This committee represents 84 per cent of the nation’s 
railroads, and it may be taken for granted that Mr. Trumbull’s views 
adequately express the attitude of the railroads. That gentleman asked 
the committee aforementioned to emancipate the railroads from the 
states and bring all the activities of the carriers under exclusive Federal 
control. He declared that the railroads are now ready to cooperate with 
Congress in preparing the necessary measures, and he favored an increase 
in the membership and an enlargement of powers for the Interstate 
Commerce Commission. Mr. Thom discussed the Rayburn bill, point- 
ing out that railroad security issues could be more effectively regulated 
if Federal incorporation of railroads be adopted, and also admonishing 
the committee that the investigation provided for under the Newlands 
resolution could embrace the purpose of the Rayburn bill. 
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STATE CONTROL OF RAILROAD SECURITIES VICIOUS. 

This development should occasion no surprise. Many believe it was 
inevitable; and would consider the complete transfer of state authority 
over railroads to the Federal government, thus unifying our control of 
these great arteries of commerce under a single constructive authority, 
assuring each and every state absolute equality and fairness, a most 
commendable and statesmanlike accomplishment. Numerous citizens 
have followed with some apprehension the gradual extension of state 
authority over our great transportation forces; and have viewed with 
alarm certain recent assumptions of authority by the states in the matter 
of railroad regulation. While the state legislatures and railroad com- 
missions, until quite recently, largely confined their efforts to freight and 
passenger rates, demurrage penalties, and the like, of purely local signifi- 
cance, they have extended their sphere of action to include matters of 
railroad operation, administration and finance. This, the writer be- 
lieves, exceeds the proper limits of state railroad control, and, as he shall 
illustrate presently, portends most injurious consequences to the nation, 
the railroads, and to all who invest in railroad securities. 

PORTENDS EVIL RESULTS TO INVESTORS. 

Statistics need not be cited to prove that fully eighty-five per cent of 
the traffic of the United States moves in interstate and foreign commerce. 
This travel moves through vast distances. To enable it to do so and to 
compete in distant markets, freight-rates must be reasonable. Because 
time is valuable and the margin of profit small, frequent handlings are 
impossible. To meet these conditions and to move this tremendous 
traffic, our railroads have constructed long and continuous lines, some of 
which extend across the borders of several states. The whole country 
is interested in the unbroken and unimpeded continuity of this trans- 
portation ‘service and in the adequacy and efficiency of its facilities. 
The latter must be expanded and improved constantly to keep pace with 
the march of our dynamic industrial and commercial activities. And 
for this purpose a continuous influx of new capital is imperatively neces- 
sary. The one essential prerequisite to attract this new capital is credit. 
In this important particular, state railroad control is fraught with pos- 
sibilities of disaster. 

AFFECTS CREDIT AND FINANCIAL STANDING OF CARRIERS. 

Several states now undertake to control stock and bond issues of- 
interstate railroad companies. They have asserted their right to this 
supervision and have enacted legislation for that purpose. In all prob- 
ability numerous other states will follow suit. This arbitrary and 
unrestrained exercise of power by a state, to determine and, perhaps, 
limit the financial capacity of the interstate railroads operating within 
its borders, is not only undesirable but altogether unwarranted and un- 
wise. The financial integrity and credit of a carrier traversing and 
serving several states, are matters of supreme importance to all of them. 
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And no single state should be permitted to be the arbiter of questions 
so momentous and far-reaching. 


DISCRIMINATE AGAINST OTHER STATES. 

Although, as stated previously, this insistence by the states ro regulate 
security issues of interstate carriers is of comparatively recent origin, 
serious embarrassments have been occasioned the carriers to date. In 
yielding consent to a proposed issue of securities, certain states have 
attached discriminating provisions, unfair alike to the railroads and to 
neighboring states. 

For illustration: The Kansas commission made its approval of the 
security issues of a certain railroad contingent upon the expenditure of a 
fixed proportion of the proceeds of the sale within the state of Kansas. 

Upon another occasion, a railroad company seeking approval of an 
intended offering from the Texas commission, was met with a similar 
demand. 

STATE COMMISSIONS YIELD TO SELFISHNESS. 

The imposition of such conditions shows the degree of selfishness 
which actuates scme state commissions, and the narrowness of their 
ccncepticn of proper railroad regulation. It is quite possible that, in the 
cases cited, the funds to be realized from the sales of the intended of- 
ferings were destined by the railroad managements in question for other 
communities, in other states, where the needs of interstate commerce 
called for an increase or an improvement of existing facilities. This 
consideration, however, was given no weight by the state authorities 
referred to; and it is this attitude of indifference and selfishness, this 
unequivocal policy of discrimination and interference with the function 
of interstate railroad administration, which bodes ill to the railroads, 
the public and to all railroad investors. 


PLACES ONE STATE AT MERCY OF ALL. 

If such a system of state regulation of interstate railroad finance is to 
be encouraged among our individual states, then, every state is placed 
at the mercy of all others. Take the case of a bond of an interstate 
carrier crossing several states. To have marketability to-day, when most 
bonds are necessarily junior liens, a railroad bond has to be secured upon 
the entire railroad line. This means that numerous states will have to 
pass upon an intended bond issue of such a carrier. A single state, in 
such a situation, may disappoint and defeat a financial plan approved 
by all the other states, and necessary to the catriers transportation 
efficiency. This action is apparently unconstitutional; for, by withhold- 
ing its consent, the state actually prevents the prosecution of some 
undertaking necessary to promote interstate commerce; or, regarding 
this from another viewpoint, the dissenting state is actually regulating 
the commerce and business opportunities of other states. 
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STATE CONTROL STOPS NEW BUILDING. 

Building for the future development of commercial traffic is an ever- 
present obligation of the railroads. Indeed, by so doing they insure the 
producing capacity of the nation; for, it is axiomatic, the limit of a 
country’s transportation facilities is the limit of its production. Since 
each state’s prosperity and well-being depend upon thé productive 
capacity of its inhabitants, anything done by another state, either 
passively or actively, that arrests or interferes with that productive 
capacity, is a plain violation of the rule of fair and equal treatment among 
states and a discrimination against interstate commerce. 

SOURCE OF DELAY AND EMBARRASSMENT. 

Even where the intent of the state commission may not be open to 
question, the interminable delays involved in securing the approval of 
several state commissions to an intended issue of railroad securities, 
often proves embarrassing and not infrequently exceedingly costly. 

An experience of this kind was encountered by the Southern Pacific 
with the Arizona commission. This company sought the approval of 
the Arizona authorities for an issue of two-year notes. Satisfactory 
money-market conditions prevailed and the consent of other state com- 
missions was obtained speedily. The Arizona commission deferred so 
long, the Southern Pacific abandoned the project and issued one-year 


notes, for which no state commission sanction was necessary. The delay 
occasioned the railroad company, however,had altered the money-market 
outlook, and the result was a difference to the Southern Pacific of 
$275,000. 


“ RAILWAY SECURITIES THE HEART OF INVESTMENTS.” 


In July 1914, certain bankers contracted for a forthcoming railroad 
issue. The necessary state commission approvals were delayed until 
some months later, when the outbreak of the European war had made it 
impossible to place the securities. Had the several state commissions 
disposed of the matter in July, this operation would have been concluded 
satisfactorily. We cannot regard such evidences of state commission 
regulation with equanimity. They touch upon matters of vital interest 
to every citizen—particularly upon railroad investments. ‘“‘ The 
interest of the producer, the shipper, the merchant, the investor, the 
financier and the whole public,” said President Wilson, on September 
10, 1914, ‘“‘in the proper maintenance and complete efficiency of the 
railways is too manifest. They are indispensable to our whole economic 
life, and railway securities are at the very heart of most investments, large 
and small, public and private, by individuals and by institutions.” 

EIGHTY-TWO CARRIERS IN RECEIVERS’ HANDS. 

With additional railroad mileage last year—less than 900 miles— 
making the worst showing in new track for twenty-three years; with 
new railroad securities showing an aggregate decrease of $106,000,000 © 
last year, compared with the totals for 1914; and with 82 railways, 
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operating a mileage of 42,000 miles, capitalized at $2,400,000,000, in the 
hands of receivers, it is high time that public attention was directed to 
our whole system of railroad government, but particularly to that feature 
of the system which permits state railroad commissions to make ‘‘ ducks 
and drakes ”’ of railroad credit. These questions should invite the sober 
thought of every right-thinking citizen; but to the investor and invest- 
ment banker should they ‘especially appeal. 
DUTY OF NATION TO EXAMINE SITUATION. 

When prominent railroad executives publicly proclaim that the only 
salvation for railroads and railroad investment lies in government owner- 
ship of our transportation systems, it is incumbent upon the nation to 
examine the present plight of the carriers. The Massachusetts Public 
Service Commission, in its report to the Legislature, suggests Federal 
incorporation of the New Haven Company as a solution of its difficulties. 
The report reads: 

“In approaching this question, it should be noted that the acts in 
controversy differ in kind from the ordinary illegal or ultra vires act. 
The New Haven Company has done nothing, as far as we know, which 
was not authorized and legal under Connecticut law. It is the jurisdic- 
tion of Massachusetts versus the jurisdiction of Connecticut. 

NO MAN CAN SERVE TWO MASTERS. 

‘* The whole legal question is so difficult, so entangled, and confused 
by conflicting claims and rights, that it raises serious doubts as to the 
wisdom of the system from which it arose. No man can serve two mas- 
ters. Is there public advantage in compelling a corporation to serve 
three or more? [The commission refers to the conflicting jurisd:ctions 
of Massachusetts, Connecticut and Rhode Island.] A system under 
which a single undivided corporation is at the same time three separate 
corporations is wholly illogical and seems contrary to good order and 


reason. 
RECOMMENDS FEDERAL INCORPORATION 


“It would tend to simplification if the New Haven Company could 
cast loose from its three inconsistent and inharmonious state charters 
and reorganize under one simple charter granted by the Federal govern- 
ment, carefully limited and containing the necessary safeguards in the 
public interest. Whether the advantages would outweigh the disad- 
vantages is open to doubt, but at least the question of Federal incorpora- 
tion deserves most serious study.” 





‘BThis Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


WAIVER BY BANK OF RIGHTS UNDER A CHATTEL 
MORTGAGE. 


First National Bank of Mountain View v. Wilson, Supreme Court of Oklahoma, November 23, 1915, 
163 Pac. Rep. 172. 


The defendant bank held a chattel mortgage on certain live stock, which it had 
duly recorded. Subsequently to the recording of the mortgage, the plaintiff fur- 
nished feed for the animals, thereby gaining a lien upon them. It appeared that 
she borrowed money from the defendant bank to purchase the feed and stated to 
the cashier the purpose for which she wanted the money. It was held that, inas- 
much as the feed was furnished with the bank’s knowledge and consent, the plain- 
tiff’s lien took precedence over the bank’s claim as mortgagee. 

Error from County Court, Kiowa County; J. W. Mansell, Judge. 

Action by Jennie D. Wilson against the First National Bank of Moun- 
tain View and others. Judgment for plaintiff, and the defendant named 
brings error. Affirmed. 

Harpy, J. Defendant in error Wilson filed her complaint/in a justice 
court of Kiowa county seeking to enforce an agister’s lien upon certain 
animals, alleged to be the property of one J. W. Hodges, and naming 
as one of the defendants therein the plaintiff in error, First National 
Bank of Mountain View. All of the defendants except Hodges and the 
bank made default; and on November 14, 1911, trial was had in the jus- 
tice court, resulting in judgment for plaintiff and ordering the property 
sold to satisfy said lien. The bank appealed to the county court, where 
trial was had and judgment again rendered for plaintiff. Motion for 
new trial was filed and overrule and the bank brings error. 

Plaintiff. alleged in her complaint that she had an account for feed 
furnished the defendant Hodges for the purpose of feeding said stock 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement § 287. 
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during a period of time from about April 1 to about September 1, 1911. 
This was admitted in the testimony at the trial in the county court, and 
no issue was made as to the correctness of her claim. The bank relied 
upon a chattel mortgage upon said stock, dated January 7, 1911, duly 
recorded and unsatisfied. 

The question here is whether the bank under its mortgage has a prior 
lien on said stock or whether plaintiff Wilson under chapter 3, Sess. 
Laws 1901, p. 43, has a prior lien thereon. Secticn 2 of said act is as 
follows: 


‘** Any person or persons, partnership, firm or corporation within this 
territory, or in any border county of the adjacent states, furnishing 
or providing to the owner of such domestic animals any corn, feed, 
forage or hay, for the sustenance of such domestic anirrals, shall, for the 
amount due for such corn, forage, feed and hay, have a lien on said 
animals.”’ 

Section 3 of said act is as follows: 


** All liens, not to exceed in the aggregate twenty-five per cent. of the 
value of such animals, against any dcrestic animal or animals for labor, 
grazing, herding, or feeding, or for corn, feed, forage or hay, furnished 
the owner of such domestic animals as herein provided, and actually 
used for such purpose, shall be prior to all other liens therecn, and no 
recital or stipulation in any mortgage or other incumtrance on any cattle 
so fed shall be held to supersede or vitiate the lien kere provided for.” 


These sections are embraced in chapter 3, art. 5, of Wilson’s Rev. & 
Ann. Stat. 1903, and appear as sections 109 and 110 thereof. 

Plaintiff contends that, under said section 3, her lien is paramount to 
that of defendant bank. This secticn of tle statute was before the court 
in the case of National Bank of Commerce v. Jcnes, 18 Okl. 555, 91 Pac. 
191, 12 L. R. A. (N. S.) 310, 11 Ann. Cas. 1041; and in construing the 
same Chief Justice Burford, for the court, held section 3 to be unconstitu- 
tional and void. Plaintiff savs that said statute was only declared in- 
valid so far as that particular case was concerned, because the mortgage 
there involved had become a valid lien almost three months before the 
act was adopted, and that said section, so far as rights thereafter ac- 
quired are concerned, is valid and still in force. Such, we think, is not 
true. The court did not seek to distinguish between the case under 
consideration and other cases, but in the third paragraph of the syllabus 
specifically held: 

‘“* An act of the Legislature which postpones an existing valid mortgage 
lien and makes a subsequently created lien surerior to the mortgage 
lien is a law impairing vested property rights and impairing the obliga- 
tions of a contract, and is void for conflict with the Constitution of the 
United States.” 

The section having been held void, it is not for us to say whether the 
conclusion of the court in that respect was correct. 

The contention was further made in that case that the lien for feeding 
and caring for the animal was superior to the mortgage. In denying this 
contention, the court called attention to the fact that the weight of au- 
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thority was to the contrary, and that the statement of the rule by the 
court that the lien of a prior valid recorded chattel mortgage will take 
precedence over the subsequently acquired lien of a livery stable keeper 
or agister upon animals placed in his charge, unless such animals were 
delivered to the livery stable keeper or agister to be kept and cared for 
by him with the consent of the mortgagee, reference is made to the fol- 
lowing cases: 19 Am. & Eng. Ency. Law (2nd Ed.) 438; 2 Cyc. 319; 
Sargent v. Usher, 55 N. H. 287, 20 Am. Rep. 208; Blackford et al. v. 
Ryan et al. (Tex. Civ. App.) 61 S. W. 161; Howes v. Newcomb, 146 
Mass. 76, 15 N. E. 123; Everett v. Barse Live Stock Com. Co., 115 Mo. 
App. 482, 88 S. W. 165; Cable et al. v. Duke et al., 132 Mo. App. 334, 
111 S. W. 909; Erickson v. Lampi, 150 Mich. 92, 113 N. W. 778, 121 Am. 
St. Rep. 607; McGhee v. Edwards, 87 Tenn. (3 Pick.) 506, 11 S. W. 316, 
3 L. R. A. 654; Chapman v. First Nat. Bank, 98 Ala. 528, 13 South. 
764, 22 L. R. A. 78; Sullivan v. Clifton, 55 N. J. Law, 324, 26 Atl. 964, 
20 L. R. A. 719, 39 Am. St. Rep. 652; Hanch v. Ripley, 127 Ind.:151, 
26 N. E. 70, 11 L. R. A. 61; Wright v. Sherman, 3 S. D. 290, 52 N. W. 
1093, 17 L. R. A. 792; Ellison v. Tuckerman, 24 Colo. App. 322, 134 Pac. 
163; Grubb v. Lashus, 42 Utah 254, 129 Pac. 1029. 

Plaintiff says, however, that the defendant bank, under the facts in 
this case, has waived its right to claim that its mortgage is paramount 
to the lien of plaintiff for the feed furnished. It appears from the evi- 
dence that Hodges, the owner of the stock, had borrowed a certain sum 
of money from the bank, giving the bank a mortgage upon the property 
as security, and had thereafter been refused further credit by the bank, 
and that he was unable to buy feed, and requested plaintiff to furnish 
same; that plaintiff applied to the defendant bank for the money with 
which to buy said feed, stating the purpose for which she wanted said 
money, and the cashier of the bank stated to her that the stock had to 
be fed, and that it would be all right, that she, as landlord would be per- 
fectly safe in putting up the feed, and she thereupon borrowed the money 
from the bank and purchased the feed for Hodges, which was, in fact, 
fed to and consumed by said stock. The rule as stated in National Bank 
of Commerce v. Jones, supra, is that: 

‘** The lien of a valid recorded chattel mortgage will take the precedence 
over the subsequently acquired lien of a livery stable keeper 01 agister 
upon animals placed in bis charge, unless such animals were delivered to 
such lien-holder to be kept and cared for by him with the consent of the 
mortgagee.” : 

In that case the animal upon which the lien was claimed was left in the 
possession of Jones without the knowledge or consent of the mortgagee. 
Jones was the keeper of a feed barn, and kept and fed the horse until 
the commencement of that action. The statement of the rule in the 
second paragraph of the syllabus quoted would indicate that the court 
was of the opinion, although the question was not decided, that, had the 
animal been placed in the possession of Jones with the consent of the 
mortgagee, Jones would have acquired a lien thereon which he could. 











196 THE BANKING LAW JOURNAL 


enforce against the rights of the mortgagee. There isarespectable line 
of authorities to this effect, some of which announce this rule directly, 
while a number state it conversely, as was done in Bank of Commerce 
v. Jones, supra. See note to Bank v. Jones, 12 L. R. A. (N. S.) 310; 
11 Ann. Cas. 1041. 

Under the facts in this case we think the bank ought not to be heard 
to say that plaintiff Wilson is not entitled to pay for such feed, which 
inured to the benefit of the bank in preserving the property upon which 
it had its mortgage. See Bank v. Jones, supra, and notes thereto. 

It is true that the mortgage was on file at that time, and the plaintiff 
knew of its execution, but the bank could waive its priority, and when by 
its action under the circumstances it induced her to purchase feed and 
loaned her the money with which to make such purchase, we think it 
has waived the right to assert, the priority of its mortgage over her lien 
for the feed so furnished. 

The judgment of the court is therefore affirmed. All the Justices 
concur. 


PAYEE OF CHECK AS HOLDER IN DUE COURSE. 


National Investment & Security Co. v. Corey, Supreme Judicial Court of Massachusetts, January 24, 
1916. 111 N. E. Rep. 357. 











The treasurer of the plaintiff corporation, acting without authority, drew 
checks to the order of the defendants, signed in the name of the corporation, which 
checks were delivered to one, Wilson. Wilson, who was indebted to the defendants 
delivered the checks to them with instructions to credit the checks to his account. 
The defendants received the checks in good faith, collected them and applied 
the proceeds to Wilson’s account. It was held that the defendants were holders 
for value and that the plaintiff corporation could not recover from them the amount 
of the checks. 





Appeal from Municipal Court of Boston, Appellant Division. 

Action of contract for money had and received by the National 
Investment & Security Company against William K. Corey and 
others. The municipal court of Boston found for defendants, and 
reported the case to the appellate division, which reversed the find- 
ing, and ordered judgment for plaintiff, and defendants appeal. Re- 
versed, and to be entered for defendants. 

CARROLL, J. The agreed statement of facts shows that two checks, 
one dated April 26, 1913, for $75, and one April 28, 1913, for $50, both 
payable to the defendants and signed by the National Investment & 
Security Company by Charles E. Walker, treasurer, as maker, were 
delivered, each on the day of its date, to the defendants by H. C. Wilson, 
who was indebted to them, with instructions to credit the checks to 
his account. This was done, and they were collected by the defend- 
ants in the usual course of business. The plaintiff now seeks to recover 


NOTE.—For other similar decisions see, Banking Law Journal Digest and 
Supplement § 219. 
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from the defendants the amount of the checks and interest thereon, 
on the ground that its treasurer had no authority to sign and deliver 
them. 

The plaintiff was not indebted to the defendants and had no business 
relations with them. The checks were received by the defendants 
from Wilson in part payment of his pre-existing debt, and the defend- 
ants were therefore holders for value. R. L. c. 73, §42; Boston Steel 
& Iron Co. v. Steuer, 183 Mass. 140, 66 N. E. 646, 97 Am. St. Rep. 426. 

Although the defendants are the payees of the checks, they did not 
receive them from the plaintiff or Walker, its treasurer. The checks 
came to the defendants from Wilson, to whom, presumably, they 
were delivered as completed instruments, and they came to the de- 
fendants without notice of any infirmity. The payee of a check under 
such circumstances is a holder in due course. Liberty Trust Co. v. 
Tilton, 217 Mass. 462, 105 N. E. 605, L. R. A. 1915B, 144; Boston 
Steel & Iron Co. v. Steuer, supra. See also Fillebrown v. Hayward, 
190 Mass. 472, 77 N. E. 45. 

The defendants are not “immediate parties,’ under R. L. c. 73, 
§33, making such parties to a negotiable instrument chargeable with 
notice of the conditions or limitations attached to it. As pointed out 
by Rugg, C. J. in Liberty Trust Co. v. Tilton, supra, at page 464 
these words in the section refer to those who are “immediate” in the 
sense of knowing or being held to know of the conditions or limitations 
placed upon the delivery of the instrument. ‘“‘A payee who is a holder 
in due course is not an immediate party in the sense of that section.” 

The plaintiff relies on Tower v. Stanley, 220 Mass. 429, 107 N. E. 
1010, and Newburyport v. Fidelity Ins. Co., 197 Mass. 596, 84 N. 
E. 111. In the first of these cases, while the holder of the note was a 
holder for value, he was not a holder in due course, because when the 
instrument was delivered to him it was in blank as to the payee. Having 
purchased the note with notice on its face, that when deiivered by the 
maker it was incomplete, he was put on inquiry and was chargeable 
with the duty of ascertaining the authority of Williams, from whom 
the note was received. In the case at bar, the checks, when delivered 
to the defendants were completed instruments. Their names were 
already inserted as payees and the checks were regular upon their face. 

In Newburyport v. Fidelity Ins. Co., supra, the defendant received, 
in payment of the individual debt of the city’s treasurer, checks of 
the city of Newburyport. It was therefore apparent that the treasurer 
was using the funds of the city to pay his own debt. In the present 
case no such circumstances appear. Wilson delivered to the defend- 
ants a completed check payable to them. There was nothing in the 
character of the instrument to charge them with knowledge or to put 
them on inquiry. See Johnson & Kettell Co. v. Longley Luncheon 
Co., 207 Mass. 52, 56, 92 N. E. 1035. 

Judgment reversed. Judgment to be entered for the defendants. 
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NATIONAL BANK’S LIABILITY ON BID FOR 
MUNICIPAL BONDS. 


Junction City v. Central National Bank of Junction City, Supreme Court of Kansas, October 9, 1915, 
153 Pac. Rep. 28. 


The plaintiff city offered its bonds to the defendant bank “ subject to the legality 
of the issue.’’ The bank made a bid for the bonds “ subject to approval as to 
legality.’” Thereafter the bank obtained an opinion from two attorneys of high 
repute to the effect that the proposed issue was illegal and refused the bonds. The 
plaintiff later sold the bonds at a lower price. The court held that the issue was 
valid and that the bank was liable to the city for the difference between its bid and 
the amount for which the bonds were sold. It was also held that it is within the 
powers of a national bank to make a valid contract for municipal bonds. 





Appeal from District Court, Geary County. 

Action by the City of Junction City against the Central National Bank 
of Junction City, a corporation. From the judgment, both parties 
appeal. Reversed in part, and judgment ordered for plaintiff. 

Dawson J. In May, 1913, Junction City desired to sell certain bonds 
in the sum of $50,560 to raise funds for street paving. To that end it 
requested a bid from the Central National Bank of the same town. The 
city’s communication to the bank contained the following: 

** All bids to be made subject to the legality of the issue. * * * A 
certified check for $1,000 is required to accompany bid.”’ 

Seven days later the bank answered: 


** In response to your favor of the 9th inst., I desire to make the fol- 
lowing bid for tHe bonds referred to by you, viz., $50,000 serial improve- 
ment bonds, bearing 5 per cent. semi-annual interest subject to approval 
as to legality, you to furnish the bonds: We will accept and pay for said 
bonds, when duly registered and ready for delivery, par and accrued 
interest and $75 premium. 


“Central National Bank, 
: “By S. W. Pierce, President.” 


The following day, May 17th, the city commissioners met and accepted _ 


the offer of the bank. Four days later, May 21st, the bank wrote: 


““ We desire to state that we wish the bonds which we purchased last 
week to be issued in denominations of $500 each, instead of $1,000, 
and will pay the additional costs for registering and printing same. We 
wish you would kindly furnish full transcript of all proceedings relating 
to this issue of bcnds as soon as possible.”’ 


In due time the bonds were executed, offered to and declined by the 
School Fund Commission, a statutory prerequisite (Gen. Stat. 1909, 
§8950), and on approval by the Attorney General were registered by the 
auditor of state. With these matters disposed of, the city tendered the 
bonds to the defendant bank on July 29, 1913, whereupon they were 
declined by the bank. The same day the bank addressed two letters 
to the city officials as follows: 


‘Gentlemen: Referring to the issue of city bonds for the paving of 
North Washington street, amounting to $50,560, which we purchased 
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from you ‘subject to legality’, we beg to inform you that the transcript 
of the proceedings relating to the issuing of these bonds turnished us by 
your city clerk was duly submitted to McCune, Harding, Brown & 
Murphy, Attorneys, 831 Scarret Building, Kansas City, Mo., for examina- 
tion and opinion as to the legality of said bonds. The firm referred to 
decline to approve the legality of the bonds, and the proceedings were 
then forwarded to Hon. Chas. Wood, of Chicago, for examination, and 
without any information as to the opinion of said firm, and without pre- 
judice. After waiting two weeks for this opinion we are informed that 
it is the same as Judge McCune’s, which is that these bonds are in excess 
of the debt limit, authorized by our statutes and therefore illegal. Under 
these circumstances you cannot expect us to accept and pay for the bonds, 
and we would ask you to return to us the certified check submitted with 
our bid, and oblige.” 

“Gentlemen: Whereas, Judge Henry L. McCune, of the firm of 
McCune, Harding, Brown & Murphy, Attorneys, Kansas City, Mo., and 
Judge Chas. B. Wood, of Chicago, have carefully examined the pro- 
ceedings relating to the issue of the bonds for the paving of North Wash- 
ington Street in this city to the amount of $50,560; and whereas, both of 
these gentlemen express their opinion that in issuing these bonds this 
city exceeds the limit of its authority to issue these bonds, and therefore 
said bonds are not legal: In view of the foregoing facts, we must decline 
to accept and pay for said bonds until such time as you have established 
in a court of competent jurisdiction that said bonds are legal beyond any 
doubt.” 

Thereupon the plaintiff city sought a market elsewhere for its bonds, 
and, as the bond market was down, it had to sell them at a discount, 
and incurred certain expenses in so doing. This discount, expenses, 
etc., amounted to $1,630.55, and, after appropriating the proceeds of the 
bank’s certified check for $1,000, the city brought this action to recover 
the balance, $630.55. 

The bank filed a general demurrer to the plaintiff’s petition. This 
was overruled. The bank then filed an answer, in which it pleaded 
that as a national bank chartered under federal statutes it did not have 
authority to purchase the bonds; and (third) that the bonds were il- 
legally issued because they exceeded the limit of indebtedness authorized 
by state statutes; that the bank’s contract of purchase was “ subject to 
approval as to legality; ’’ and (fourth) that— 

“ defendant, upon plaintiff’s offer to deliver to it the aforesaid bonds, 
and in order that it might exercise an intelligent and prudent judgment 
and election under the aforesaid terms of its said bid as to the acceptance 
of the said bonds, submitted the subject of their legality to lawyers of 
high repute, skill and experience in the examination and the determination 
of the validity of such bonds, and were by such attorneys advised that 
said bonds were invalid and void for the reasons set forth in the third de- 
fense herein; also alleged the good faith on the part of the attorneys in 
their examination and advice relative to the validity of said bonds, 
and that it acted honestly and in good faith upon the aforesaid judgment 
and advice of said attorneys, and so doing, and so believing and relying 
thereon, elected to and did disappiove said bonds as to their legality 
and thereupon refused to accept them; that thereupon it promptly and 
in good faith notified plaintiff,” etc. 

Other allegations covered good faith and mistake on the part of the 
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bank as to its corporate powers, and concluded with a prayer for the 
restitution of the $1,000 which had accompanied its original bid. 

A demurrer was sustained to the third defense; and on motion of plain- 
tiff the fourth defense was stricken out, on the ground that it was es- 
sentially the same as that of the third defense, to which a demurrer had 
been sustained. The district court made findings of fact and conclusions 
of law; the latter being as follows: 


* Conclusions of Law. 

“No. 1. Under the seventh subdivision of section 5136 of the United 
States Revised Statutes, defining the powers of national banks, such 
banks are not empowered or authorized to purchase or deal in municipal 
bonds as an investment, and when a national bank makes a contract to 
purchase such bonds for such purpose, the contract, so far as is executory 
or unexecuted, cannot be enforced. 

“No. 2._A national bank has no power or authority to act as agent or 
broker for another in buying and selling municipal bonds. 

“No. 3. The bonds in question in this case are legal, valid, and bind- 
ing obligations of the city of Junction City, Kansas, and said city did 
not exceed the limits of its authority in the issuance of the same. 

“No. 4. The plaintiff city is not bound to return the certified check 
that accompanied the bid in question in this case, and the defendant 
is not entitled to a judgment against the city for the amount of said 
check in this action. 


*“ No. 5. That this action should be dismissed at the costs of the 
plaintiff.” 


From this judgment of dismissal both parties appeal. 

The bank assigns error: 

(1) That the court held in effect that the words “ subject to approval 
as to legality ’’ meant a judicial determination of the question. 

(2) That the bonds were illegal. 

(3) That the bank should have been given restitution of its $1,000. 

(4) That the contract was ultra vires. 

(5) The city in its cross-appeal assigns error on the refusal of the court 
to give judgment for the $630.55, being the balance of the city’s expenses 
arising from the bank’s breach of contract. 

Examining these alleged errors, the city’s offer read: ‘ All bids to be 
subject to the legality of the issue.” The bank’s bid recited: ‘‘ Subject 
to approval asto legality.”” But it is only fair to say that the general 
tenor of the bank’s letter was a bid for the bonds on the terms and con- 
ditions of the city’s offer. We cannot view this letter of the bank as a 
counter proposition. The qualifying condition must be held to mean 
the same in both the offer and the bid. If the issue was valid, the bank 
was to be bound; if not, the bank was to be relieved. It would have been 
no difficulty for the bank to have made the approval of its attorneys, 
or of any reputable attorney, a condition of its bid. It did not do so; 
and the fair import of its bid does not warrant the interpretation which 
it afterwards sought to place on it when the bond market had slumped. 

Counsel for the defendant calls our attention to the case of Great Falls 
v. Theis (C. C.) 79 Fed. 943, and some others to the same effect, which 
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hold that the purchaser of bonds may be excused from his bargain where 
his attorneys had advised that the bonds were illegal, even though the 
issue was afterwards judicially upheld. But we doubt the wisdom of 
that doctrine, and in any event we decline to apply it here. If the 
lawyer’s doubt was founded upon a serious question touching the legality 
of this issue, we would have a different case. There was no excuse for 
that doubt in the case at bar, so far as now presented to us. Here it was 
certainly proper to consider the validity of the bondsas a judicial question. 

The alleged defect in the bonds was that they were issued in excess of 
the limitations fixed by chapter 109, Laws of 1911. That statute pro- 
vides that the bonded debt of a city of the second class, such as Junction 
City, shall not exceed 1} per cent. of the assessed valuation of all taxable 
property within the city; but it is also provided that bonds for paving 
improvements: and certain other specified purposes shall not be included 
in such limitation. The bonds in question were for paving, and therefore 
specifically excluded from the limit of indebtedness which chapter 109 
sought to restrict. 

Neither did the court err in holding that the bank was not entitled to 
restitution. It was bound by its contract. The purpose of a certified 
check to accompany a bid is well known. It was a pledge of good faith, 
and to guarantee a recoupment or partial recoupment for any contingent 
loss to the vendor if the contract was broken by the vendee. We cannot 
agree with counsel for appellant, nor with the learned trial court in its 
conclusion, that the contract was ultra vires. Let it be conceded that 
the bank had no power to act as broker, or purchase the bonds as agent 
for another vendee. The city had no notice of the bank’s agency. It 
assumed that it was dealing with the bank as a bona fide purchaser. 
10 Cyc. 1148. 

What is there to the contention that a national bank may not purchase 
municipal bonds? The district court found that under Revised Statutes 
of the United States, §5136, subd. 7 (U. S. Comp. St. §9661), no such 
power is conferred. That subdivision reads: 


National banks have power: ‘‘Seventh. To exercise by its board of 
directors, or duly authorized officers or agents, subject to law, all such 
incidental powers as shall be necessary to carry on the business of bank- 
ing; by discounting and negotiating promissory notes, drafts, bills of 
exchange, and other evidences of debt; by receiving deposits, by buying 
and selling exchange, coin and bullion; by loaning money on personal 
security; and by obtaining, issuing and circulating notes according to the 
provisions of this title.’’ , 


Is not the purchase of municipal bonds an incidental power of banking? 
Are municipal bonds not an evidence of indebtedness which may be 
discounted? Shall we close our eyes to the fact that national banks, 
with the sanction or at least without the disapproval of the federal 
government, are state depositaries of this commonwealth, and that they 
do procure municipal bonds and deposit them with the state treasurer 
to Sectire state deposits? Shall we ignore the financial and banking 
statistics of this state and the country at large, which continually show 





202 THE BANKING LAW JOURNAL 


the vast sums invested by national banks in municipal bonds? We are 
bound to take judicial notice of matters of such great public concern. 
We could not give countenance even to an intimation that such invest- 
ments are questionable. Nor does this power to acquire municipal 
bonds depend wholly upon the general language of the statute referred 
to. 

In section 3 of the Act of Congress of May 30, 1908, c. 229, 35 Stat. 
548 (U. S. Comp. St. §9731), 1909 Supplement of Federal Statutes An- 
notated at page 358, we find specific sanction given to such investments. 
It reads in part: 

“That any national banking association which has circulating notes 
outstanding, secured by the deposit of United States bonds to an amount 
of not less than forty per centum of its capital stock, and which has a 
surplus of not less than twenty per centum, may make application to the 
Comptroller of the Currency for authority to issue additional circulating 
notes to be secured by the deposit of bonds other than bonds of the 
United States. * * * The treasurer of the United States, with the 
approval of the Secretary of the Treasury, shall accept as security for the 
additional circulating notes provided for in this section, bonds or other 
interest-bearing obligations of any state of the United States, or any le- 
gally authorized bonds issued by any city, town, county or other legally 
constituted municipality or district in-the United States which has been 
in existence for a period of ten years. * * * * a“ 

Holding these views, we think that the city should have judgment for 
the balance of its expenses which arose from the bank’s breach of con- 
tract, and this case is remanded, with instructions to enter judgment for 
the city as prayed for in its petition. 

It is so ordered. 

Jounston, C. J., AND BurcH, Mason PortTeER anpd West, J. J. 
concur. 





RIGHT OF BANK TO RECOVER MONEY PAID ON 
CERTIFIED RAISED CHECK. 


National Reserve Bank v. Corn Exchange Bank, New York Supreme Court, Appellate Division , 
February 11, 1916. 167 N. Y. Supp. 316. 








A bank which certifies a raised check and afterwards pays it is entitled to 
recover the amount from the bank to which it was paid. The certification war- 
rants the genuineness of the drawer’s signature and that he has funds on deposit, 
which will be held for the payment of the check, but does not warrant the genuine- 
ness of the body of the check. It is no defense for the collecting bank to say that 
the drawee bank was negligent in failing to detect the alteration, for the opportunity 
of discovering the alteration was equally open to the collecting bank. 





Appeal from Trial Term, New York County. 

Action by the National Reserve Bank of the City of New York 
against Corn Exchange Bank. Judgment for defendant, and motion 
for new trial denied. Plaintiff appeals. Reversed, and judgment di- 
rected in favor of plaintiff. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement §40, 106. 


fo ae clarinet titans 





een. 

















LEGAL DECISIONS 203 


Argued before CLarke, P. J., and Scotr, Dow1inc, SmitH, and 
Pace, JJ. 

Scott, J. The action is for money paid under a mistake of fact. On 
May 13, 1913, the firm of Charles A. Stoneham & Co., which was a 
depositor in plaintiff bank, drew its check on said bank to the order of 
Frederick Mullhundred for the sum of $8.12. Mullhundred, by methods 
known to forgers, altered the check so that it appeared to be for the 
sum of $1,800.12, and in that condition presented it to plaintiff bank for 
certification. Plaintiff stamped upon the face of the check its acceptance 
payable at another bank, thus constituting a certification. Mull- 
hundred then opened an account in defendant bank, depositing the raised 
check, for which he received credit. He subsequently drew out the whole 
amount. The check was returned to plaintiff bank, which paid the 
amount thereof to defendant. Upon discovery of the forgery, plaintiff 
demanded repayment, and, this having been refused, the present action 
ensued. 

It is not questioned that, unless there be something in the present 
case to take it out of the general rule, the plaintiff is entitled to recover. 
As was said in a somewhat similar case: 


“ The right of a bank, certifying a check erroneously, to bring an action 
to recover back moneys paid upon the certified check, as moneys paid by 
mistake, as a general proposition, is not questioned. If there was nothing 
more of the case than that fact, the plaintiff’s right of recovery would be 
undoubted.’’ Continental Bank v. Tradesmen’s Bank, 173 N. Y. 272, 
278, 65 N. E. 1108, 1110. 


Nor is it claimed that the certification of the check by plaintiff involved 
as a matter of law, an affirmation or representation that it was in all 
respects genuine. It is settled by statute, as well as by authority, that 
a bank in certifying a check in the usual form does no more than to affirm 
the genuineness of the signature of the drawer, and that he has funds 
on deposit to meet it, and that the funds will not be permitted to be with- 
drawn, to the prejudice of the holder of the check. But a bank by its 
certification does not warrant the genuineness of the body of the check. 
Negotiable Instruments Law, §323; Continental Nat. Bank v. Trades- 
men’s Bank, supra. 

The defendant, not questioning the rules of law above, stated, insists 
that plaintiff was guilty of negligence in not having detected the fact 
that the check had been raised, when it was presented for certification, 
and that by reason of such negligence it (the defendant) was misled into 
accepting the check at its face value. As to this it is sufficient to say 
that the opportunity for discovering the forgery was as open to the 
defendant as to the plaintiff, and that, inasmuch as plaintiff’s certifica- 
tion did not in law amount to a warranty of the genuineness of the body 
of the check, the defendant had no right to rely upon it as such a war- 
ranty. The cases upon which defendant relies are so clearly distinguish- 
able from the case at bar that it is unnecessary to discuss them. 

Plaintiff calls our attention to several errors in the charge, which 











204 THE BANKING LAW JOURNAL 


undoubtedly contributed to the result of the trial, and which would in 
any case call for a reversal. We do not dwell upon these, however, 
because we are of opinion that upon the undisputed facts the plaintiff 
was entitled to the direction of a verdict in its favor. 

The judgment and order appealed from are therefore reversed, and 
judgment directed in favor of the plaintiff for the amount claimed, 
with costs in this court and the court below. The finding of the jury 
that the plaintiff was guilty of negligence to the detriment of defendant 
is reversed. Order filed. All concur. 


PAYMENT OF FORGED CHECK BY BANK. 


DEPOSITOR NOT NEGLIGENT IN FAILING TO NOTIFY 
BANK OF BLANK CHECKS MISSING FROM HIS 
CHECK BOOK. 


Leff v. Security Bank of New York, New York Supreme Court, Appellate Division, January 31, 1916, 
157 N. Y. Supp. 92. 








The defendant bank, in which the plaintiff kept his account, cashed a check upon 
which the plaintiff’s signature was forged. It appeared that about a week before 
the check was cashed, the plaintiff's bookkeeper called the plaintiff's attention to 
the fact that three blank checks were missing from the check book and wrote on the 
stub of each missing check ‘‘ look out for this check.”’ The checks in the book were 
consecutively numbered. The plaintiff did not inform the defendant bank of the 
fact that the checks were missing. It was held that these facts were not sufficient 
to constitute negligence on the part of the plaintiff, relieving the bank from lia- 
bility for the payment and a judgment in favor of the bank was reversed and a 
new trial granted. ~ 





Appeal from City Court of New York, Trial Term. 

Action by Joseph Leff against the Security Bank of New York. From 
a judgment of the City Court of the City of New York for defendant, 
and order denying his motion for new trial, plaintiff appeals. Reversed. 
and new trial ordered. 

Argued January term, 1916, before Guy, Biyur, and Gavecan, J. J. 

Guy, J. Plaintiff appeals from a judgment in favor of defendant 
entered on the verdict of a jury, and from an order denying plaintiff's 
motion for a new trial in an action brought by plaintiff as a depositor 
in defendant bank to recover $1,900. 

The answer is a general denial, payment, and a separate defense which 
alleges, in substance, that defendant, upon opening an account with 
plaintiff as a depositor, had provided plaintiff with a certain bound check 
book containing numbered checks with plaintiff’s name printed thereon, 
and that plaintiff failed to exercise due diligence in examining said check 
book, and failed to report to defendant errors and irregularities in con- 
nection therewith, by reason of which the defendant was misled and pre- 
vented from taking proper steps for protection against such errors. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement § 190. 
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The evidence disclosed the fact that, about one week before payment 
by the defendant of a check purporting to bear plaintiff's signature, 
but which plaintiff testified was a forgery, the attention of plaintiff 
was called by plaintiff's bookkeeper to the fact that three of the num- 
bered checks in plaintiff’s blank check book were missing, and that 
plaintiff’s bookkeeper at that time wrote on the stub opposite said miss- 
ing checks the words, ‘‘ Look out for this check,”’ but that plaintiff did 
not report to defendant the fact that said blank checks were missing. 

The main question of law involved on this appeal is whether, with 
knowledge that checks had been abstracted from plaintiff’s check book 
by some one, plaintiff was guilty of such negligence in failing to report 
that fact to the defendant bank as would deprive him of his right to 
recover the sum wrongfully paid on a forged check. This question was 
submitted to the jury by the learned trial court as follows: 


“‘ Negligence means neglect to do those things dictated by ordinary 
business customs, prudence, and fair dealing, which would have prevented 
the wrong that resulted from that omission. Negligence means the 
omission to perform a duty, as well as the commission of an act which 
would be violative of a duty. * * * So that you want to take into 
consideration, in approaching this question of negligence, the ability 
and the knowledge which the plaintiff had in reference to transacting 
business, so far as checks and the figuring of balances is concerned, and 
in using a check book, such as he did use, and the purpose for which he 
used it and otherwise, and then say whether or not the plaintiff used the 
ordinary degree of care which an ordinary prudent person should have 
used or exercised, under the circumstances in question, in reference to 
this bank account. If he exercised that ordinary care and that ordinary 
degree of prudence which a person of ordinary prudence exercises, then 
he would not be guilty of negligence which contributed to the payment 
of a forged check.” 


The court then further added: 


‘* The question is whether the plaintiff exercised that ordinary degree of 
care which he should have exercised upon discovering it, and whether he 
should have taken some steps to have prevented the bank from paying the 
moneys upon those checks. In other words, you may not assume that 
the forgery (if you find that the check is a forgery) could have been per- 
petrated just as successfully by means of a form other than one of the 
missing blank forms. The question for you to decide is whether care 
and vigilance would have prevented what was actually done; not whether 
it would have prevented something that was not done in this case.” 

To which charge plaintiff excepted. 

The general rule of law is that: 


‘‘ Primarily a bank may pay and charge to its depositors only such 
sums as are duly authorized by the latter, and of course a forged check 
is not authority for such payment. It is, however, permitted to a bank 
to escape liability for repayment of amounts paid out on forged checks by 
establishing that the depositor has been guilty of negligence which con- 
tributed to such payments and that it has been free from any negligence.”’ 
Morgan v. U. S. Mortgage & Trust Co., 208 N. Y. 218, 222, 101 N. E. 
871, 872, L. R. A. 1915D, 741 Ann. Cas. 1914D, 462. 


“If the depositor has by his negligence * * * caused loss to his 
bank, * * * he should be responsible for the damage caused by his 
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default, but beyond this his liability should not extend.”’ Critten v. Chemi- 
cal Bank, 171 N. Y. 219, 228, 63 N. E. 969, 972 (57 L. R. A. 529). The 
depositor’s liability” is limited to the damages sustained by the bank in 


consequence of such neglect.”” 171 N. Y. 229, 63 N. E. 973, 57 L. R. A. 
529. 


In Leavitt v. Stanton, Lalor’s Supp. 413, 416, it appeared that a 
forged check was written on one of the depositor’s own blanks taken 
from his book; that the depositor had furnished his signature to the felon, 
and that he had grounds of suspicion; also that the bank was not notified 
that such check was taken from the depositor’s book. The court, by 
Chief Justice Nelson, said: 

‘““It would be somewhat novel and extraordinary to hold one of the 
customers bound for all the forged papers of the kind in his name that 
might happen to be imposed upon the bank, because a blank form cut 
from the book was used by the felon, even assuming that all due care had 
not been taken to prevent the use of it. The consequences, to wit, the 
forgery, and the successful imposition upon the defendant, are far too 
indirect and remote to be chargeable upon any such neglect or careless- 
ness with the certainness required in legal accountability. It would be 
too much to hold from this that the cashier should have anticipated the 
possible design of Rutherford (the person to whom the blank check was 
given) to commit the forgery upon the defendant, or should have fore- 
told the defense and cgmmunicated the fact, and that neglect in doing 
so charged upon him, or his institution, all the consequences of any forgery 
that might subsequently have happened.” 


We are of the opinion that the evidence herein was not sufficient to 
create any issue for the jury as to plaintiff’s negligence, and that in sub- 
mitting that question to the jury the court committed reversible error. 

Plaintiff excepted to the court charging the following request of de- 
fendant: 

‘“‘ I ask your honor to charge that the burden of establishing by a pre- 
ponderance of evidence that the disputed signature is a forgery is on the 
plaintiff.’’ 

And to the following correction of said charge by the court: 

“The Court: I will correct that, and say that the burden of proof is 
on the plaintiff to show, first, that it was a forgery, and then the burden of 
proof is on the blank to show that it was not negligent in paying the check. 
* * * The burden of proof is upon the plaintiff to satisfy you by a fair 
preponderance of the evidence, before he can recover in this case, that it 
was either a forgery or that it was paid out without the plaintiff’s au- 
‘thorization.”’ 


In so charging the learned court committed reversible error. The 
contrary rule is laid down very clearly in Shipman et al. v. Bank of State 
of New York, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. 
Rep. 821, as follows: 


“The relation between a bank and a depositor is that of debtor and 
creditor, and the law implies a contract on the part of the bank to disburse 
the money standing to the depositor’s credit only upon his order and in 
conformity with his directions; no payments can be charged against a 
depositor by a bank, unless made to such persons as the depositor di- 
rected. Payments, therefore, made by a bank upon forged indorsements 
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are at its peril, unless it can claim protection upon some principle of 
estoppel, or because of some negligence chargeable to the depositor.”’ 


See also Weisser’s Administrators v. Denison, President of North River 
Bank, 10 N. Y. 68, 61 Am. Dec. 731. 

The burden of establishing the defense of payment authorized by the 
depositor is upon the bank, as well as the burden of establishing the 
defense of estoppel by reason of the alleged contributing negligence of 
the depositor by which the bank has been misled. The only burden 
resting upon the plaintiff is proof of the deposit and of the balance 
remaining due after deducting payments admittedly authorized by 
plaintiff. 

On the trial it was stipulated that on a certain date there was a balance 
due plaintiff of $1,900, and that the plaintiff was entitled to draw against 
that account on that date the sum of $1,900. The facts alleged by the 
plaintiff were therefore admitted, and there was no burden of proof 
resting upon plaintiff in connection with the issues submitted to the jury. 

The judgment must therefore be reversed, and a new trial ordered, 
with costs to appellant to abide the event. All concur. 


MAILING NOTICE OF DISHONOR. 
CASE NO. |. 


McGrath y. Francolini, New York Supreme Court, April 22, 1915, 156 N. Y. Supp. 980. 


Where the indorser of a note. residing in New York City, does not add his 
address to his signature, a notice of dishonor mailed to him addressed ‘“* New York 
City,”’ is sufficient under the Negotiable Instruments Law, though the notice is 
not received by the indorser. If the holder goes further and attempts to add a 
particular address, he takes the risk that the address so chosen may be wrong, in 
which event the statute gives him no protection. 


Action by John M. McGrath against Mathilda Francolini, Emil 
Mayer, and others. Verdict directed for plaintiff against defendant 
Mayer. 

See, also 156 N. Y. Supp. 981: 

ERLANGER, J. If the defendant indorser’s liability depended upon 
facts showing diligence to discover his actual address for the mailing 
of notice of presentment and nonpayment, I should hold that he was 
entitled to judgment. It is apparent that very slight inquiry would 
have disclosed his address if the bank’s agents had resorted to the tele- 
phone directory, as it is testified by them that they did, but the measure 
of duty is defined by the statute (Neg. Inst. Law. § 179, subd. 1), and 
there was full compliance with the law. This defendant resided in the 
city of New York, and did not add his street address to his indorsement. 
Under these circumstances the method of giving notice to him was to be 
looked for in the statute, and all necessary steps to charge him as indorser 

NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement §325. 
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were taken when the notice was mailed to ‘‘ Emil Mayer, New York 
City,”” Du Pont Co. v. Rooney, 63 Misc. Rep. 344, 346, 117 N. Y. 
Supp. 220; Ebling Brewing Co. v. Reinheimer, 32 Misc. Rep. 594, 66 
N. Y. Supp. 458; Webber v. Gotthold, 8 Misc. Rep. 503, 28 N. Y. Supp. 
763. The statute is mandatory. It provides that where the indorser 
has not added his address to his signature, the notice ‘‘ must "’ be sent 
to the post office nearest to his place of residence or to the post office where 
he is accustomed to receive his letters. In such a case the burden 
is on the holder of the note to discover the “‘ place of residence ’’ and to 
send the notice to the nearest post office. This appears to be the mea- 
sure of ‘‘ diligence ’’ required by law (Cuming v. Roderick, 28 App. 
Div. 253, 256, 50 N. Y. Supp. 1053), but if the holder goes further and 
attempts to add a particular address, he takes the risk that the address 
so chosen may be wrong, in which event the statute gives him no pro- 
tection (Du Pont Co. v. Rooney, supra; Cuming v. Roderick, supra). 
An indorser who has not designated his address at the time of his in- 
dorsement cannot justly demand that this additional risk of selecting the 
correct address be voluntarily assumed by the holder. The statute de- 
clares the latter’s duty, while affording the indorser ample means of pro- 
tection. If he omits to avail himself of that protection, the omission 
cannot well be remedied by an attempt to enlarge the holder’s duties 
beyond the plain meaning of the law. Where the notice has been mailed 
as required by the statute, the liability of the indorser becomes fixed, 
although the notice may not be received by him. Neg. Inst. Law, § 176. 

The plaintiff’s case has been established by acceptable proof of the 
mailing of notice, addressed to the indorser in form as prescribed by law 
and I must hold, therefore, that the plaintiff is entitled to the direction 
of a verdict as against the defendant Mayer. 


MAILING NOTICE. OF DISHONOR 
CASE NO. 2. 











McGrath v. Francolini, City Court of New York, November 17, 1915, 156 N. Y. Supp. 981. 





A notary, to whom a note had been given for protest in attempting to locate an 
indorser, whose address was not added to his signature, sought information from 
the makers of the note and from a former cashier and in conjunction with the note 
teller and another employee, spent three-quarters of an hour or more in the search. 
He finally used the information afforded by the current issue of the New York City 
Directory. It appeared that the indorser had moved from the address given about 
a year before and that he did not receive the notice. It was held that due diligence 
had been used by the notary and that the indorser was charged. The notice was 
sent ‘‘ to the post office nearest to his place of residence,’’ within the meaning of 
the Negotiable Instruments Law, notwithstanding, the incorrect addressing of the 
envelope. 





Action by John M. McGrath against Matilda Francolini and others. 
Verdict directed for plaintiff subject to the opinion of the court upon the 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement §325. 
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question of law, and defendant moves to set the verdict aside. Motion 
denied, with stay of execution and time to make a case on appeal. 

See, also 156 N. Y. Supp. 980. 

Ransom, J. Determination of this cause hinges upon the single 
question of the sufficiency of the steps taken to give the defendant 
Joseph N. Francolini notice of the nonpayment of the note which he had 
indorsed. The instrument was made and dated in New York City, and 
was payable at a bank within Manhattan Borough. On April 12, 
1913, it matured. The defendant Francolini on that date resided 
at No. 220 West 107th Street, and had his place of business at No. 64 
Spring Street, both within the Borough of Manhattan, comprising ter- 
ritory served by the ‘‘ New York City ”’ post office. In indorsing the 
note, the defendant had not “‘ added an address to his signature "’ (Negot. 
Instr. L. § 179), and the notice of protest was admittedly mailed to him 
at ‘309 West 109th Street, New York City,’’ an address which had not 
represented his residence since late September of the preceding year. 
The defendant Francolini averred that he never received the notice 
(Union Bank of Brooklyn v. Deshel, 139 App. Div. 217, 123 N. Y. Supp. 
585), and contended that, as a matter of law, on the face of the notary’s 
certificate (Code Civ. Proc., §923), he had been relieved from liability 
by the notary’s act in undertaking to specify a ‘‘ street and number,”’ 
as well as a “‘ post office ’’ address, and then failing to ascertain and use 
the correct ‘‘ street and number ”’ of the defendant’s residence on the day 
of protest. The soundness of this contention is matter of considerable 
importance in the carrying on of commercial transactions under present- 
day, large-city conditions. I cannot find that it has been adjudicated 
in any reported decision in this or any other state which has adopted the 
Negotiable Instruments Law, but it is apparently supported by expres- 
sions used by courts in a number of decisions. McGrath v. Matilda 
Francolini, Emil Mayer, et al., 156 N. Y. Supp. 980; Du Pont de Nemour 
Powder Co. v. Rooney, 63 Misc. Rep. 344, 117 N. Y. Supp. 220; Ebling 
Brewing Co., V. Reinheimer, 32 Misc. Rep. 594, 66 N. Y. Supp. 
458; Webber v. Gotthold, 8 Misc. Rep. 503, 28 N. Y. Supp. 763; and 
perhaps also Cuming v. Roderick, 28 App. Div. 253, 50 N. Y. Supp. 1053; 
Id., 42 App. Div. 620, 58 N. Y. Supp. 1093; Id., 167 N. Y. 571, 60 N. E. 
1109. It may be noted that the first case above mentioned involved 
parties here before the court. The notary had mailed a notice of protest 
to ‘‘ Emil Mayer, New York City,” and Dr. Mayer held himself exon- 
erated from indorser’s liability because he had not received the notice and 
the notary failed to use the very slight diligence which would have dis- 
closed Dr. Mayer’s street and number and enabled the correct addressing 
of the notice accordingly. In ruling that the notary had, as a matter of 
aw, complied with all that the statute and “‘ due diligence’ required, 
by addressing the notice merely to ‘‘ New York City,” the learned court 
went on to say that: 


“ If the holder goes further and attempts to add a particular address, 
he takes the risk that the address so given may be wrong, in which event 
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the statute gives him no protection.”” McGrath v. Matilda Francolini 
et al., supra.” 


With all deference, I am unable to believe that a fair interpreta- 
tion of the uniform statute requires the holders of commercial paper 
to pursue a course so much at variance with good sense and obvious 
business practice. The theory of our statute is that in fixing an indorser’s 
liability upon commercial paper, the holder need not fail of his rights 
through inability to show that he sought out the indorser and served 
him personally with notice of dishonor, or even that the indorser actually 
received the notice at all. When a man indorsed a paper whose maturity 
date and other terms he had before him at the time, and refrained from 
indicating thereon an address to which notice to him should’ be sent, it 
seemed fair and also necessary, in the light of the complexity of modern 
dealings in negotiable paper, to impose upon the subsequent holder no 
more absolute obligation than that of reasonably diligent efforts in good 
faith to let the indorser know promptly of the maker’s default. Ac- 
cordingly a system of what has been described as “‘ constructive service ”’ 
of notice upon the indorser was devised by statute. Upon proof of the 
holder’s compliance with its requirements, the indorser’s oath that the 
mails never brought him notice was made immaterial. Neg. Instr. L. 
$176, 183; Requa v. Collins, 51 N. Y. 145; Fonseca v. Hartman, 84 N.Y. 
Supp. 131. If an indorser wished to insure that whoever held the note 
would send any notice of protest to him at any particular address, he was 
authorized to “ add an address to his signature ” (Negot. Instr. L. § 179), 
in which event the seasonable mailing of the notice to the address so 
indicated became, as a matter of law, the fixed measure of the diligence, 
required in giving notice. Burmester v. Barron, 17 Q. B. 828; Chalmers, 
Bills of Exchange Act (5th Ed.) pp. 155, 156; Century Bank v. Breit- 
bart, 89 Misc. Rep. 308, 151 N.Y. Supp. 588. ‘‘ Where notice of dis- 
honor is duly addressed and deposited in the postoffice, the sender is 
deemed to have given due notice, notwithstanding any miscarriage in the 
mails (Neg. Instr. L. §176), and “‘ notice of dishonor is dispensed with ”’ 
altogether ‘‘ when, after the exercise of reasonable diligence, it cannot be 
given to or does not reach the parties sought to be charged ” (Neg. 
Inst. L. §183.). 

The two sections just quoted are, of course, to be read and construed 
in connection with section 179, specifying ‘‘ where notice must be sent,” 
inasmuch as a notice sent in violation of its provisions could not be 
said to have been “‘ duly addressed,’”’ and it is to the ascertainment of 
the requirements of section 179 that section 183 brings the operation 
of the rule of ‘‘ reasonable diligence.” Settion 179 provides that if the 
indorser— 


“ has not given such address, then the notice must be sent as follows: 
‘“‘ 1. Either to the post office, nearest to his place of residence, or to the 
post office where he is accustomed to receive his letters. * * *” 


The post office “‘ nearest to ” the defendant’s place of residence on the 
date of protest, as well as to his place of residence up to the preceding 
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October, was doubtless ‘‘ New York City.” At least, that was the “ post 
office where he was [is] accustomed to receive his mail.’’ The defend- 
ant contends that a notice addressed to ‘‘ 300 West 109th Street, New 
York City ” was not “ sent ” “ to the post office,” that accordingly no 
question of ‘‘ reasonable diligence ’’ under section 183 is presented as 
excusing nonarrival of the notice, and that its actual nonreceipt dis- 
charges him absolutely, irrespective of the notary’s diligence. This 
contention I cannot accept. The concepts and phraseology of these 
portions of the uniform statute, like those of the earlier enactment 
which it in some respects codifies and condenses, are truly those of rural 
and village or small-city conditions; but they hardly involve such im- 
plications as the defendant claims. Section 3, c. 416, of the Laws of 
1857, repealed by the uniform statute in 1897 (Laws 1897, c. 612), pro- 
vided that, in the absence of indication otherwise on the note, notices 
should be sent “‘ directed to the indorser or drawer, at such city or town,” 
viz., ‘‘ the city or town where such indorser or drawer, from the best 
information obtained by diligent inquiry, is reputed to reside or have a 
place of business.”” The uniform statute struck out the requirement 
for direction “to the indorser * * * at such city or town,” and 
provided for sending “ to the post office ’”’ nearest to the place of resi- 
dence, or “‘ to the post office” where letters were customarily received 
by the indorser. I cannot agree that “‘ sent to the post office ” means 
addressed merely and only to the post office. When the notary received 
this note for protest, with no address appended to Francolini’s signature, 
his obligation was that of “‘ reasonable diligence ”’ in obtaining a correct 
address in lieu of that which Francolini had neglected to supply. He 
was not bound at all hazards to ascertain correctly even the post office 
“‘ nearest to his place of residence.” "He might have mailed the notice 
to the wrong “ post office,” as well as the wrong “ street and number.” 
Was his obligation greater as to ascertaining infallibly the “ street and 
number ” of the “ place of residence’ than in obtaining the correct 
“ post office’ itself, and if reasonable diligence only was required in 
ascertaining and stating the “ post office nearest to” the indorser’s 
“* place of residence,’’ was infallibility required in ascertaining and stating 
the “‘ street and number ” which constituted his “ place of residence?” 
If the notary’s full inquiry had given no indication of the street and 
number, town, city or locality of residence, he need have mailed no 
notice at all (Neg. Instr. L. §183). If his diligent inquiry had in fact 
indicated that this resident of the west side of Manhattan lived 500 
miles from a remote post office in Upper Canada, the mailing of notice 
to that remote and wholly incorrect address would have charged this 
indorser. That the information secured and the address learned through 
and “after the exercise of reasonable diligence ’’ was wholly wrong. 
even as to the “ post office,” does not free the indorser (Harris v. Robin- 
son, 4 How. 336, 11 L. Ed. 1000; Gawtry v. Doane, 51 N. Y. 84, 93; 
Requa v. Collins, 84 N. Y. 144; University Press v. Williams, 48 App. 
Div. 188, 62 N. Y. Supp. 986. When this notary’s search and inquiry 
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indicated that Joseph N. Francolini resided at No. 300 West 109th Street 
New York City, was he bound to accept and act upon what that inquiry 
disclosed as to “‘ the post office nearest to’ that “ place of residence,” 
and ignore what that same diligence disclosed as to the “ street and 
number ”’ address of defendant’s “‘ place of residence,” within a city of 
4,000,000 inhabitants? There can be no doubt that if, after diligent 
inquiry, he had learned only the proper post office, with no apparently 
dependable information as to street address, all requirements of the 
statute would have been met by sending merely to “‘ New York City.” 
Cuming v. Roderick, 28 App. Div. 253, 50 N. Y. Supp. 1053; Id., 167 
N. Y. 571, 60 N. E. 1109. It is probably true that addressing merely 
to “ New York City,” if correct as to the “ post office,’”’ would either 
with or without inquiry or information as to “ street and number ”’ of 
residence, have met the bare requirements of the diligence incumbent 
upon the notary at bar (McGrath v. Francolini, supra; Webber v. Gott- 
hold, 8 Misc. Rep. 503, 28 N. Y. Supp. 763; Du Pont de Nemour Powder 
Co. v. Rooney, 63 Misc. Rep. 344, 117 N. Y. Supp. 220); but I do not 
believe that this notary was bound, at the peril of discharging the indorser 
to ignore what he had diligently learned as to Francolini’s “‘ place of 
residence ’”’ within New York City, although he might without peril 
act upon the same information, however incorrect, so far as concerned 
addressing the notice “‘ to the post office nearest to”’ that “‘ place of 
residence.”’ 

With the possible exception of the dicta in McGrath v. Francolini, 
supra, the decisions cited in behalf of the defendant do not fairly sus- 
tain his claim. Cuming v. Roderick, 28 App. Div. 253, 50 N. Y. Supp. 
763, affirmed 167 N. Y. 571, 60 N. E. 1109, was decided under the pro- 
visions of the act of 1857, which I have quoted. The notice was ad- 
dressed to the indorser at ‘‘ 66 Court Street, Brooklyn.” He did not 
reside in Brooklyn at all, but nearer to another post office. His place 
of business was not at the address given. The notary’s certificate 
claimed that No. 66 Court street was “ the reputed place of residence ”’ 
of Roderick. The notary admittedly ‘“ made no inquiry of any person 
as to the residence or as to the place of business of Mr. Roderick. All 
he did was to look at a directory, from which he ascertained an address 
of a George W. Roderick as being at 66 Court street. From that place 
Mr. Roderick had removed many months before.”’ The learned court 
of course held this ineffectual, saying: 

“‘ In order to give an effectual and binding notice under the requirement 
of the statute, it was his duty to make diligent inquiry as to the residence 
of the indorser.”’ 

This is far from holding that, had he done so and had received infor- 
mation that ‘‘ 66 Court street, Brooklyn,”’ was the indorser’s “ place of 
residence,”’ he would have discharged the indorser by using that address, 
however incorrect it subsequently proved in fact. 

In Du Pont de Nemour Powder Co. v. Rooney, supra, there was no 
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proof of any effort or inquiry to ascertain the correct address, and Mr. 
Justice Seabury said that: 


“Tf the plaintiff, after using due diligence, was unable to ascertain 
the indorser’s residence or place of business, I think that, under the cir- 
cumstances disclosed in this case, the notice would have been sufficient 
if it had been addressed to the defendant at “New York City.” 


By making no inquiry and merely mailing the notice to the indorser, 
in the care of the maker, at the makers’ street address, was of course no 
compliance with the requirements of sections 183 and 179. Inso holding, 
the court emphasizes “‘ the requirement that it [the holder] should use 
due diligence to ascertain the proper address of the holder.” If the 
notary had done that, could he use more of the “ proper address ”’ than 
the post office only at the peril of absolute discharge of the indorser if 
the information proved in any respect erroneous? 

Webber v. Gotthold, 8 Misc. Rep. 504, 28 N. Y. Supp. 763, merely holds 
that where no address is added, mailing to the indorserat ‘“‘ New York 
City ’ is sufficient. In Ebling Brewing Co. v. Reinheimer, 32 Misc. Rep. 
594, 66 N. Y. Supp. 458, the notice was sent to a street and number in New 
York City at which the indorser did not reside, have a place of business, 
or get mail. ‘‘ No attempt was made to prove that the plaintiff had 
used any diligence or made any effort to ascertain the place of residence 
or business of the indorser, which could have been easily discovered.” 
These facts were held to place upon the holder, rather than the indorser, 
“ the risks of the mails,”’ and the plaintiff could hold the indorser liable 
only by showing that he actually received the notice. Neg. Instr. L. 
§179. 

I conclude, therefore, that the indorser was not, as a matter of law, 
necessarily exonerated from liability by the mere fact that the notary’s 
diligent search led him to use a street and number address which, at the 
time of mailing, was no longer Francolini’s ‘‘ place of residence.” The 
question remains under all such circumstances as to the notary’s actual 
diligence. Upon undisputed facts, as here, this is a question of law for 
the court (Requa v. Collins, 51 N. Y. 145; University Press v. Williams, 
48 App. Div. 188, 62 N. Y. Supp. 986; Vogel v. Starr, 132 Mo. App. 430, 
112 S. W. 27), and both sides moved for direction of a verdict accordingly. 
The notary, protesting the note at bar, made reasonable effort and ade- 
quate inquiry, and then obviously acted upon the best information ob- 
tained from that inquiry. He did not merely mail haphazard. Uni- 
versity Press v. Williams, supra. He did not rush into using the address 
which his first casual inquiry intimated might be correct. He did not 
merely look in a directory and rush into use of the address there indicated. 
Bacon v. Hanna, 137 N. Y. 382, 33 N. E. 303, 20 L. R. A. 495. He en- 
deavored to ascertain the defendant’s address from the makers of the 
note; he tried to reach a former cashier whom he thought knew some of the 
parties; he enlisted the note teller and another employe in finding the 
address; they spent three-quarters of an hour or more in the search, 
and finally used the information afforded by the last issue of the stand- 
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ard Manhattan directory. This was sufficient. Negot. Inst. L. §183; 
Gawtry v. Doane, 51 N. Y. 84, at 93; Requa v. Collins, 51 N. Y. 145, at 
page 147; Bacon v. Hanna, 137 N. Y. 382, 33 N. E. 303, 20 L. R. A. 495. 
This conclusion seems a salutary one, in the handling of commercial 
paper in modern cities. The notary need not necessarily mail his notice 
without the indorser’s street address, on peril of discharging the indorser, 
should it appear the indorser had moved on any previous day. The 
question of his reasonable efforts to ascertain the correct addiess will 
remain one for determination in the particular case. 

The motion to set aside the verdict directed in favor of the plaintiff, 
subject to the opinion of the court upon the question of law, is denied. 
The defendant may have 10-days’ stay of execution and 30 days within 
which to make a case on appeal. Submit order on 1 day’s notice. 








ACKNOWLEDGMENTS AND AFFIDAVITS TAKEN 
OVER TELEPHONE. 





New York Supreme Court, Appellate Division, November 5, 1915, 155 N. Y. Supp. 416. 





The taking of an acknowledgment or affidavit over the telephone by a notary 
is illegal and unauthorized and will be treated by the courts of New York as serious 
professional misconduct on the part of the notary thus violating his official duty. 





Proceeding by the Bar Association of New York City against an 
attorney, for professional misconduct. Respondent censured. 

Argued before Ingraham, P. J., and McLaughlin, Laughlin, Clarke, 
and Scott, JJ. 

INGRAHAM, P. J. These charges grew out of certain transactions 
of one Pecorini. Respondent was a friend of Pecorini, who was en- 
gaged in publishing an Italian newspaper in the city of New York 
and working among the Italians who were residents of the city. Pe- 
corini had been accused of receiving money for Italians and appro- 
priating it to his own use, when respondent, to shield Pecorini from 
such charges, wrote to Pecorini several letters, which evidently were 
intended for publication—one stating: 


“T have had two checks ready since July 15th, and if you had only 
made up your mind some time ago as to the best way to send this money, 
so that it could surely reach the interested parties, they might have 
had it a long time ago.”’ 


And another stating: 


“The check for $300 which I received from you on July 15th was 
deposited by me on September 10th.” 


As a matter of fact, the respondent had not had two checks ready 
to send to these people since July 15th, and did not receive Pecorini’s 
check on July 15th, but the day the first letter was written, on Sep- 
tember 10th, Pecorini gave to the respondent his check for $300, which 
was afterwards collected, and it appears that the money was subse- 
quently transmitted to those entitled to it. 




















LEGAL DECISIONS 215 


Respondent makes a full and complete statement of his relations 
with Pecorini, and while admitting that the statements contained 
in these letters were false, expresses his regret that he had written 
them, stating that they were written to protect Pecorini from what 
he then believed to be false charges against him. The respondent ap- 
parently had no relation of attorney and client with any of those 
interested in this transaction. He apparently had the utmost con- 
fidence in Pecorini, and believed him to be a sincere and well-meaning 
man, devoted to assisting his fellow countrymen in this country. 
There was no motive, except to endeavor to protect Pecorini from what 
he considered an unjust and malicious attack upon him. While the 
respondent is to be censured for writing falsehood in any letter, as 
he freely admits his fault and expresses regret therefor, the court 
would hardly be justified in proceeding to discipline him further on 
this charge than to express its condemnation of any statement bya 
member of the profession that was not true, for the purpose of pro- 
tecting another from charges, even when he believed the charges were 
malicious and false, or for any other purpose. 

The other charge which requires notice is one arising from the 
fact that Pecorini brought to the respondent an affidavit purporting 
to be made by one La Spina, and which was signed by him. The affi- 
davit was not entitled in any legal proceeding, and it did not appear for 
what use it was intended. Pecorini requested the respondent, who was 
then a notary public, to affix his signature to the jurat. Respondent 
called La Spina on the telephone, recognized La Spina’s voice, and 
swore him to the affidavit over the telephone, and then affixed his 
name and official title to the jurat. This affidavit does not appear to 
have been intended to have been used in any judicial or legal proceed- 
ing, and, so far as appears, was not so used. Of course, such a method 
of administering an oath is entirely illegal and unauthorized, and re- 
spondent in acting as he did was guilty of a misdemeanor; but he 
has also submitted a full and frank answer to this charge, has admitted 
the offense, and has not sought to exonerate himself by false state- 
ments to the court, or by a denial of any of the facts stated. The 
offense is a serious one, and receives the severe condemnation of 
the court. It is inconceivable that a member of the profession should 
so far forget his duty to the profession and to the public as to violate 
his duty and commit an offense against the criminal law. Of course, 
the respondent was not responsible for the ‘truth of the facts stated 
in this affidavit. He now says, and apparently with truthfulness, that 
he did not read the affidavit, and that his sole knowledge of its con- 
tents was what Pecorini told him in relation to it. He admits that 
statements made in this affidavit are false, and if there was real ground 
for believing that the respondent knew that the statements were false, 
there would be a situation presented requiring discipline; but there 
is nothing in these charges or the facts as presented which would 
justify a finding that the defendant had any personal advantage, pecu- 
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niary or otherwise, in his relations with Pecorini, or which induced 
him to place himself in the position in which he is in relation to these 
transactions. 

The court again wishes to express its condemnation of the acts of 
notaries taking acknowledgments or affidavits without the presence of 
the party whose acknowledgment is taken or the affiant, and that it 
will treat as serious professional misconduct the act of any notary 
thus violating his official duty. In this case, however, considering the 
youth and inexperience of the respondent, his enthusiastic belief in the 
good work that Pecorini was doing, his confidence in the man himself, 
the absence of any possible motive that would lead him to commit 
the offenses with which he is charged, and his full and frank disclosures 


to the court, the court will confine its discipline to a severe censure - 


of the respondent for the acts specified, without proceeding to further 
discipline. All concur. 





PAYMENT OF DRAFT OUT OF BANKING HOURS. 


Augusta Butler v. Broadway Savings Institution, New York Supreme Court, Apellate Division 
February 28, 1916. 








‘The plaintiff, who was a depositor in the defendant savings bank, was in the 
habit of drawing drafts against her account and for that purpose left her pass 
book at the bank. A by-law of the bank provided that the bank should be open 
for business daily from 10 a. M. to 3 Pp. M. The bank, however, was accustomed 
to open at 9 A. M. and to pay drafts before 10 o’clock. On one occasion, one of 
the plaintiff’s drafts was presented and paid at 9:30 a.m. The plaintiff went to 
the bank for the purpose of stopping payment, but did not arrive there until 
9:40, when she was informed that the draft had been paid. In an action by the 
plaintiff against the bank, it was held that the payment was valid. The by- 
law referred to, was merely a regulation for the convenience of the bank and its 
terms did not show that it was in any way meant for the protection of the de- 
positors. 





Submission of controversy on an agreed statement of facts. 

Louis W. Dinkelspiel (R. M. S. Putnam with him on the brief), for 
the plaintiff. 

Richard Kelly, for the defendant. 

Per CuRIAM: 

The plaintiff, through one Gibbs, was induced to buy mining stock 
of Pratt, the president of a mining company. It was represented to 
her that the stock was worth more than she was paying for it and that 
it would pay dividends within four months. In payment of the stocks 
she gave Pratt a draft on her savings bank, the defendant herein. 
It was her custom to draw drafts on her account with the defendant 
in payment of her obligations, and for that purpose she left her pass 
book at defendant’s office. Pratt presented the draft for payment at 
the bank at 9:30 on the morning following the sale of the stock. The 
bank -honored the draft and, as was its custom, entered the amount 
in plaintiff’s pass book. Plaintiff, meantime repenting of her bargain, 
went to the bank on the same morning for the purpose of intercepting 























LEGAL DECISIONS 217 


payment. When she arrived there, at 9:40, she was informed the 
draft had been paid. 

The bank was accustomed to open at 9 a.m. and to pay similar drafts 
before 10 a.m., although it had a by-law which provided that “the 
bank shall be open for business daily from 10 o’clock a.m. to 3 o’clock 
p.m.” The plaintiff did not know of the bank’s custom to open at 
9 o'clock. She relies upon the by-law and claims that the act of the 
bank in paying the draft before 10 o’clock was illegal. 

The parties have submitted the question in controversy for the 
purpose of determining their respective rights. 

The bank claims that the payment was valid. If that contention 
is sound, this controversy is settled in its favor. We have not been 
supplied with a precedent and we have been unable to find one. The 
rule quoted does not expressly prohibit the payment of a draft with- 
out the fixed hours. The rule is merely a regulation for the convenience 
of the bank. There is no evidence that in its terms it was designed 
to afford special protection to the depositors. 

Judgment directed for the defendant, with costs. 


BANK PURCHASING DRAFT ATTACHED TO FORGED 
BILL OF LADING HELD NOT ENTITLED TO 
RECOVER FROM RAILROAD COMPANY. — 


Guaranty Trust Company of New York v. Mobile & Ohio R.R. Co., Supreme Court of Miss., Feb- 
ruary 7, 1916, 70 So. Rep. 585. 








A cotton firm in Corinth, Miss. sent to its broker in New York an insurance 
certificate, foreign exchange and forged bills of lading, purporting to represent 
cotton consigned to Bremen, Germany. The broker offered the draft to a New 
York trust company for sale, but the latter refused to purchase the draft without 
evidence that the cotton had been delivered to the railroad company. The broker 
then wired the firm to have the railroad company wire him to that effect. In the 
meantime the cotton had been delivered to the railroad company and genuine 
bills of lading similar to the forged ones were issued. A telegram describing the 
shipment was thereupon sent by the railroad company to the New York broker, 
at the request of the firm’s agent. In reliance upon this telegram, the trust com- 
pany purchased the forged bills and foreign exchange for $15,240.18. The genuine 
bills were turned over to a banking company at Columbus, Miss., which had 
financed the purchase of the cotton. The banking company offered the ship- 
ment before it was fully loaded on cars and sold it to a third party on the market. 
Upon discovery of the fraud, the trust company commenced suit against the rail- 
road company to recover the loss which it had sustained on the ground that it 
was misled by the railroad company’s telegram. It was held that the railroad 
company was not liable. The request for the telegram came from the agent 
of the cotton firm and it was sent to a broker representing the firm. Further- 
more, the statements contained in the telegram were entirely true. 


In Banc. Appeal from Circuit Court, Lowndes County; Thos. B. 
Carroll, Judge. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and Supple- 
ment § 66-77. 
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Action by Guaranty Trust Company of New York against the 
Mobile & Ohio Railroad Company. Judgment for defendant, and 
plaintiff appeals. Affirmed. 

STEVENS, J. On, and for along time prior to, April 20, 1910, the 
firm of Steel, Miller & Co. was engaged in the cotton business, with 
their principal office at Corinth, Miss. It appears that one A. L. Jones 
was their agent at Columbus, Miss., and in the course of their business 
they would buy and ship cotton to the compress at Columbus, and 
that the Columbus Insurance & Banking Company would furnish 
the money to pay for the cotton and take over as its security the com- 
press receipts and bills of lading. The firm had a broker in the city 
of New York, one F. Van Gerpen, to whom they would send bills of 
lading covering export shipments, insurance certificates, and foreign 
exchange. This broker would sell 60-day drafts upon foreign pur- 
chasers of cotton, to banking establishments in New York City, as- 
signing to the bank bills of lading, invoices, insurance, etc. The record 
of this case discloses that Steel, Miller & Co., on or about April 20, 
1910, forwarded to its broker in New York foreign exchange, insurance 
certificate, and two documents purporting to be bills of lading cover- 
ing, respectively, 100 bales marked RGCY, and 100 bales marked 
RAEN consigned to Steel, Miller & Co., Bremen, Germany, via New 
Orleans, La. These ladings purported to have been issued by the 
Mobile & Ohio Railroad Company at Columbus, Miss., but in truth 
and in fact they were false and forged. Van Gerpen offered to the 
Guaranty Trust Company, appellant herein, these forged bills of lad- 
ing and foreign exchange attached. It so happened at the time that 
the firm of Knight, Yancey & Co., a cotton firm of Decatur, Ala., had 
failed some days prior, and on account of this big failure the exchange 
purchaser of appellant would not buy the paper offered by Van Gerpen 
until appellant should receive evidence satisfactory to it that the cotton 
had in fact been delivered to the railroad company for shipment. When 
appellant declined to buy the exchange Van Gerpen thereupon tele- 
graphed Steel, Miller & Co. to have the railroad wire him they had 
received the cotton for shipment. On April 22, 1910, Mr. Jones the 
agent at Columbus, acting under instructions from Steel, Miller & 
Co., secured compress clearances for 200 bales of cotton for shipment, 
and in accordance with the usual custom himself prepared bills of lad- 
ing in his office and carried them to the railroad office for issuance and 
execution. Mr. Jones accordingly arranged with the railroad agent for 
the shipment of 100 bales of cotton marked RGCY and 100 bales 
marked RAEN, consigned, routed, and marked exactly like the cotton 
appeared to have been shipped and marked by the forged ladings then 
in New York City. At the same time Mr. Jones had the agent of the 
railroad company at Columbus to sign a telegram to Van Gerpen, 
reading as follows: 

“Columbus, Miss., April 22, 1910. F. Van Gerpen, 15 William 
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St., New York. We have received for shipment to Bremen from Steel, 
Miller & Company one hundred marked RGCY ond one hundred 
RAEN, routed via New Orleans. [Signed] W. E. Kennedy, Agent, 
M. & O. R. R. Co.” 


This telegram was written out by Mr. Jones, and was delivered 
to the telegraph company and the fee for its transmission paid by 
Jones. At this time neither the agent of the railroad company nor 
Mr. Jones, as agent of Steel, Miller & Co., knew anything of any forged 
ladings having been sent by Steel, Miller & Co. to Van Gerpen or of 
any forged ladings being in New York, and no one connected. with 
the railroad company at Columbus had any intimation whatever that 
forged ladings were out, or that any one connected with Steel, Miller 
& Co. intended to use the telegram in negotiating any false bills of 
lading. The true bills of lading made out by Mr. Jones in his cotton 
office at Columbus were dated April 19th, but were not executed by 
the railroad until April 22d, three days later, and complaint is made 
by appellant of the action of the railroad company in antedating the 
true ladings. When Van Gerpen received the telegram above set 
out, he attached it to the same papers he had before that time offered 
to the purchasing agent of appellant, and on the representation of facts 
stated in the telegram succeeded in selling to appellant the foreign 
exchange, and received from appellant $15,240.18. After Mr. Jones 
received the true ladings he turned them over to the Columbus In- 
surance & Banking Company which, as a holder of the true ladings, stop- 
ped the shipment of the 200 bales of cotton covered by the true ladings 
and sold the cotton on the market to a third party. The cotton had 
not been fully loaded on the cars when the shipment was ordered 
stopped, and of course the cotton never left the station in Columbus 
before it was disposed of by the Columbus Insurance & Banking Com- 
pany. According to the testimony of Van Gerpen, the foreign ex- 
change and forged bills of lading were sold to appellant on the 25th; 
and according to the testimony of Kennedy, the agent of the railroad 
company, instructions to hold the shipment were not given him until 
about 3:30 o’clock p. m. of the 25th, and then Mr. Kennedy was ad- 
vised that it would be the following day before these instructions 
could be made definite. The record further shows that on the 26th 
Mr. Kennedy wired Van Gerpen that the shipment had been stopped 
and the true ladings recalled or surrendered. This brought to light 
the fact that forged ladings had been transferred, but the loss had 
then already occurred. The foreign exchange draft which Van Gerpen 
sold to appellant was never honored, and consequently appellant re- 
ceived nothing of value, but, on the contrary, lost the money advanced 
on the forged ladings. It thereupon filed its declaration in the circuit 
court of Lowndes county, claiming from the appellee herein the money 
lost by it as aforesaid. The declaration is in two counts, the first of 
which complains of the nondelivery of the cotton covered by the ap- 
parently valid bills of ladings purchased and held by appellant, while 
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the second count seeks to recover the $15,000 out of which appellant 
was defrauded, basing the right of recovery on the allegation that 
appellant was misled by the telegram sent by the agent of appellee 
to Van Gerpen. Proper issue was joined on both counts, evidence 
was heard by the court, the facts as above stated were developed, and 
a peremptory instruction was given in favor of appellee as defendant 
in the court below. 

It is the contention of appellant that the railroad company caused 
the loss complained of; that the railroad company knew, or ought to 
have known, that the telegram was sent for the purpose of negotiating 
invoices and bills of lading for cotton, and that it was wrong for the 
railroad company to send this telegram. It is the further contention 
of appellant that after having sent the telegram it was the duty of the 
railroad company to hold the cotton for shipment until Van Gerpen, 
the party to whom the telegram was addressed, could take legal steps 
to protect his interests or the interests of any one relying upon the 
information contained in the telegram. It is the further contention of 
appellant that the telegram gave validity to and ratified the forged 
ladings then in New York. 

The main point stressed in the oral argument of counsel for 
appellant is the contention that appellee, on the facts of this case, 
misled appellant and caused the loss. No action was taken by appel- 
lant against the Columbus Insurance & Banking Company or its as- 
signee. On the contrary, it is claimed that appellant has no recourse 
against any one except appellee; Steel, Miller & Co. being insolvent 
and its estate having been administered in bankruptcy. What is it, 
therefore, that appellee has wrongfully done or failed to do? The 
request for the telegram came from the agent of Steel, Miller & Co. 
and not from appellant. The telegram was addressed to the broker 
of the shipper and not to appellant. This telegram, furthermore, 
stated the truth. There is no misrepresentation in it of an existing 
fact. The business of appellant, is, of course, to receive and transmit 
shipments of freight. Its duty in that regard was not violated. It, 
as common carrier, evidenced its contract with the shipper by and 
with the true bills of lading. The shipment of the 200 bales of cotton 
in question was, and must necessarily be, controlled by the true lad- 
ings and the rights of the true holder of these ladings must be recog- 
nized and respected. The railroad company was obliged to deliver 
the cotton to the holder in good faith of the true ladings. There could 
not therefore be in this case any ratification of forged ladings. If the 
railroad company was justified in stopping the shipment on the order 
of the true holder of the good ladings, how have the rights of appellant 
been by appellee invaded? 

The question then presents itself whether appellee is in fault in 
sending the telegram. It must be conceded that there was nothing 
unlawful in the bare fact of sending this message. It was sent at the 
request of the shipper and for his accommodation. It stated the abso- 
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lute truth. This is not a case, therefore, where the party representing 
a fact is afterwards estopped from denying the fact to the hurt or 
injury of another. But it is contended that the agent of appellee 
was familair with the way foreign shipments of cotton were handled, 
and that he ought to have known this telegram was intended for the 
use of appellant in selling its paper or in disposing of its ladings. The 
law would accord the right, however, even to a railroad company to 
indulge the presumption of good faith on the part of its customers, 
and not require it to presume a felony had been, or would be, com- 
mitted. The agent of appellee might well have thought the telegram 
would be of some service to Steel, Miller & Co. or to its broker in hand- 
ling or disposing of the shipment of cotton actually receipted for. 
But just why the agent should have presumed false and forged lad- 
ings would be offered to the banking establishments of New York 
City it is difficult to conceive. The agent might well presume that 
the true ladings would be sold, and the telegram in question neither 
added to nor took away anything from the true ladings or the exact 
contract evidenced thereby. There is not the slightest proof of bad 
faith on the part of any of the agents or employes of appellee. Mr. 
Jones himself was ignorant of the false ladings. There is therefore no 
element of estoppel in this case. 

It will be noted that this is not a contest between Steel, Miller & Co., 
or its trustee in bankruptcy, and the holder of the forged ladings. 
The rights of third parties have intervened, and their superior rights 
are conceded by appellant. 

As a matter of fact, the loss in this case was occasioned by the false and 
forged ladings. With the purchase by appellant of these forged documents 
appellee had nothing todo. While the case of Friedlander v. Railroad Co., 
130 U. S. 416, 9 Sup. Ct. 570,32 L. Ed. 991, may not be directly in point, 
the court in that case uses language applicable to the case at bar: 


“* * * The law can punish roguery, but cannot always protect 
a purchaser from loss, and so fraud perpetrated through the device 
of a false bill of lading may work injury to an innocent party, which 
cannot be redressed by a change of victim.” 


The peremptory charge given appellee in the court below was proper, 
and the case is accordingly affirmed. 
Affirmed. 


PROVISION FOR ATTORNEY'S FEE VOID IN ARKANSAS. 


Bank ofHolly Grove v. Sudbury, Supreme Court of Arkansas, November 16, 1915. 180 S. W. Rep. 470. 








A provision in a promissory note for an attorney’s fee in case the note is not paid 
without suit, is void in the state of Arkansas, even under the Negotiable Instru- 
ments Law, declaring that such provision does not impair the negotiability of the 
instrument. 


Appeal from Circuit Court, Mississippi County; J. F. Gautney, Judge. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §51. 
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Action by the Bank of Holly Grove against J. G. Sudbury. From 
the judgment, so far as disallowing the attorney’s fee provided for 
in the note sued on, plaintiff appeals. Affirmed. 

SmitH J. This was a suit on a note which contained a provision 
for the collection of an attorney’s fee, if the note was not paid without 
suit, and the validity of this provision is the only question involved 
in this litigation. It is conceded, of course, that this provision was 
invalid prior to the enactment of the Negotiable Instruments Law in 
this state. Act No. 81, Acts 1913, p. 260. The note sued on was 
executed after the above-named act became effective. It is urged 
that the effect of the passage of this act is to change the declared policy 
of this state on this question. 

Section 1 of this act declares the essentials of negotiability. Sec- 
tion 2 of the act defines the term “sum certain,” as used in the first 
section of the act, as the sum payable, although the note may con- 
tain any one of the provisions set out in the second section, among 
which provisions is the following: ‘‘With costs of collection oran 
attorney’s fees, in case payment shall not be made at maturity.” 

And it is pointed out that the provisions of section 5 of the act are 
as follows: 

“An instrument which contains an order or promise to do an act 
in addition to the payment of money is not negotiable.” 

But certain exceptions to this general statement are noted in that 
section, after which follows the statement: 


“ But nothing in this section shall validate any provision or stipu- 
lation otherwise illegal.”’ 


And it is argued that as the purpose of the act was to make uniform 
the law of commercial paper, and as the Uniform Negotiable Instru- 
ments Law has been adopted by 40 or more of the states of the Union, 
in most of which the provision for an attorney’s fee is held enforceable, 
that the adoption of the law in this state signifies an intention on the 
part of the Legislature to change the policy of this state, as declared 
in the decisions of this court prior to the eneactment of this law. It 
is competent, of course, for the Legislature to declare the policy of 
this state, or to change this policy as recognized by the courts, and the 
question here is whether or not this act accomplishes that purpose. 

There is no doubt as to the policy of this state on this question prior 
to the enactment of this law. In the case of Boozer v. Anderson, 42 
Ark. 167, it was said that the provision for the payment of an attorney’s 
fee was an agreement for a penalty, and that the courts of this state 
would not enforce it. This holding was reaffirmed in the case of 
Benton v. Holliday, 44 Ark. 60, and Chaffe & Sons v. Landers, 46 
Ark. 371. It is true that this court, in the case of Jarvis v. Southern 
Grocery Co., 63 Ark. 225, when again called upon to reconsider its 
previous holdings on this question, said: 

“It is but fair to say that, were it a new question, we would not 
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be agreed as to the doctrine of the validity of such a stipulation, either 
in a note or a mortgage, but the majority stands on the previous de- 
cisions of this court as to the stipulation in the note, while all of us 
agree that the rule is to be applied to the stipulation in the mortgage 
the same as to the stipulation in the note.” 


And the court refused to allow the attorney’s fee there provided for. 
This holding has been reaffirmed in the subsequent cases of Arden 
Lumber Co. v. Henderson Iron Works, 83 Ark. 244, 103 S. W. 185, 
and White-Wilson-Drew Co. v. Egelhoff, 96 Ark. 105, 131 S. W. 208. 
In the case of Arden Lumber Co. v. Henderson Iron Works, supra, 
this court refused to enforce a stipulation for an attorney’s fee in a 
note payable in a state where that provision was enforceable, upon 
the ground that comity did not compel us to enforce contracts which 
contravene the policy of our own laws. 

It thus appears that the policy of this state was thoroughly well 
fixed at the time of the enactment of this law. This Negotiable In- 
struments Law is a very comprehensive one and its history is well 
known. In enacting it the Legislature manifested its intention to 
legislate in a very comprehensive way on this subject, and, having 
this purpose, it is not to be assumed that the Legislature intended by 
mere implication to change the policy of this state, unless the act it- 
self accomplishes that purpose. We find no language in the act which 
leads to that conclusion. Subdivision 5 of section 2 set out above 
does not accomplish that purpose. Its effect is to declare that the provi- 
sion contained in a note for the collection of an attorney’s fee, when 
read in connection with section 1, does not affect the negotiability of 
the instrument. But this worked no change in our law, for, notwith- 
standing this provision had been held unenforceable, it had also been 
held that it did not affect the negotiability of thenote. White-Wilson- 
Drew v. Egelhoff, supra, and cases there cited. 

Section 5 of the act deals also with the question of negotiability, 
and the proviso above quoted, “But nothing in this section shall 
validate any provision or stipulation otherwise illegal,” gives no sup- 
port to appellant’s contention. The proviso, by its terms, applies 
only to the provisons of section 5, all of which relate to the question 
of negotiability. Upon the contrary, we think this proviso tends to 
show that the Legislature did not contemplate any change in the gen- 
eral policy of the state by validating any provisions, or stipulation, 
otherwise illegal in the effort there made to add to the negotiability 
of commercial paper. 

There is an extended note to the case of Raleigh County Bank v. 
J. H. Poteet, L. R. A. 1915B, 928. The note to this case contains a 
general review of the decisions of all the states upon this subject and 
contains a statement of the reasons given by the various courts in 
upholding, and in rejecting the provision for the payment of an attor- 
ney’s fee. The decision in the case to which the note is appended 
was by the Supreme Court of West Virginia. That court was called 
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upon to pass upon the valuity of this provision. The majority of 
that court held that the provision was invalid, although there was a 
dissenting opinion in which two of the Justices concurred. It is pointed 
out, however, in both the majority and the minority opinions in that 
case that the Uniform Negotiable Instruments Act had been passed 
by the Legislature of that state before the execution of the note there 
sued upon, and it was not contended in either opinion that the act 
itself should control the court upon that question. Speaking for the 
majority of the court, Mr. Justice Poffenbarger said: 

“The Negotiable Instruments Law (chapter 81, Acts 1907; chapter 
98a of the Code) has not altered this policy. Negotiability of paper 
is one thing, and the policy of the state as to usury and other oppressive 
practices quite another, and that statute deals with the former, not 
the latter. It says not a word about usury. Its purpose was to es- 
tablish uniformity inthe quality, characteristics, and incidents of nego- 
tiable paper, and to extend the principle of negotiability; but it as- 
sumed the validity of the paper contemplated. In other words, it 
assumed the paper to be such as the law permits the parties tomake 
and allows the courts to enforce. No rule or principle of construction 
justifies the courts in saying its very general terms repeal positive 
statutes relating to subjects other than negotiability of valid paper. 
On the contrary, the rules of construction forbid it.” 

In the minority opinion it was said: 

“The Uniform Negotiable Instruments Law adopted in this state 
and in most of the other states recognizes the validity of such contracts, 
and specifically provides that they shall not render instruments un- 
certain or destroy their negotiability. It seems to me these laws are 
entitled to some consideration in this connection. The reason noted 
in some of the decisions why instruments bearing such stipulations 
are not rendered uncertain and nonnegotiable is that they in no way 
affect the sum certain to be paid at maturity, the obligation of the 
contract maturing subsequently to the date of the maturity of the 
instrument.” 

As pointed out in this dissenting opinion, this Uniform Negotiable 
Instruments Law recognized the validity of the contract for the pay- 
ment of an attorney’s fee, and specifically provided that it shall not 
render instruments uncertain or destroy their negotiability. But as 
has been said we had previously held such provision invalid but that 
it did not render uncertain the sum payable, nor destroy the nego- 
tiability of an instrument containing that provision. 

If the enactment of this law in West Virginia, before that state had 
declared its policy on this question, did not operate to uphold the 
validity of this provision, then certainly the enactment of the law 
in this state after the state’s policy had become firmly fixed could 
not operate to accomplish that purpose. We are constrained to be- 
lieve that had any such purpose been entertained by the Legislature 
it would have been made manifest, and as we find nothing in the act 
inconsistent with our previous declaration of the state’s policy, we hold, 
that it remains unchanged by the act, and the provision in the note 
is void, and the judgment will be affirmed. 


Cee 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVII. (Continued). 
Savings Banks. 
THE SIGNATURE BOOK. 


Some banks, in addition to having the depositor fill out the signature 
card, still require him to write his name, address, occupation, etc., 
in the old style signature book, in which the names are consecutively 
numbered to correspond with the numbers on the signature cards. 
This perhaps is done because their rules still provide for it, or because 
it is a safeguard in case a signature card becomes lost or destroyed. 
However, this book may be easily discarded if the signature cards 
are carefully and safely kept, and, as a rule, it is not found in the up- 
to-date savings departments. 


DEPOSIT TICKET. 


After the depositor has supplied his signature and such other in- 
formation as the bank desires, he is next shown how to fill out the 
deposit ticket, for this he must fill out each time he makes a deposit. 
The illustration on the following page shows a good form of savings 
deposit ticket and the information usually contained thereon. 

One of the features of this form of deposit ticket is the provision 
in the left hand corner for the depositor’s balance. When a depositor 
makes a deposit, the teller enters in this space the amount of the de- 
positor’s balance as shown by his pass book, after making the deposit. 
Then, when the bookkeeper posts the amount of the deposit from the 
ticket to the account in the ledger, he checks the new balance as shown 
by the ledger with the balance as shown by the deposit ticket. The 
two should agree, and if they do not, attempt should be made to find 
the discrepancy at once. This is an excellent proof of the work of 
the tellers and bookkeepers, and is a protection against fraud. ~ 

This deposit ticket the depositor presents, with the amount of his 
deposit, to the Receiving Teller. The teller, after verifying the amount 
of the deposit and satisfying himself as to the genuiness thereof, enters 
the amount in a pass book. This pass book has a number outside 
and inside, which corresponds to the number on the depositor’s sig- 
nature card. The teller writes the depositor’s name in the pass book, 
places the number of it on the deposit ticket, and hands the book to 
the depositor. This completes the opening of the account, so far as 
the depositor is concerned. 
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F. 508-100 M-10-15 


SAVINGS DEPARTMENT DEPOSIT TICKET 


Pass Book No. 
DEPOSITED WITH 


- NATIONAL BANK OF PROGRESS 


FOR CREDIT OF 


Name 


St. Louis, 


Enter amount of money as one item and list 
each check separately 


DOLLARS: | CENTS 


MONEY 
CHECKS 


BALANCE 


[s 


NUMBERING THE ACCOUNTS. 


The numbers on the accounts are very important, and it is highly 
essential that no mistake be made in them. There may be several 
depositors who have the same name, and perhaps similar signatures, 
but there are never two accounts which have the same number. There- 
fore, the number of the account is shown on the depositor’s signature 
card, on his pass book, on each deposit ticket and withdrawal slip he 
signs, and on the account in the bank’s ledger. This system of number- 
ing the accounts is an excellent safeguard against mistakes, and is of 
great assistance to the bank when posting to the accounts in the ledger, 
or in looking up a depositor’s balance. 

THE PASS BOOK. 

The pass book is the depositor’s receipt—his evidence of deposit in 

the bank. It is, in reality, a copy of the depositor’s account as shown 
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by the bank’s ledger. In fact, the pass book itself is a miniature three 
column balance ledger, containing the name of the depositor, number 
of the account, and columns for date, withdrawals, deposits, and balance. 
As the depositor will doubtless make more deposits than withdrawals, 
for the convenience of the teller in making additions, it is a good plan 
to place the deposit column next to the balance column. In order to 
have more room for the figures, some banks have adopted the idea of 
running these columns across the pages of the savings pass book, in- 
stead of the old up and down way. The following illustration shows 


this new form, but the columns can be arranged in any way that the 
bank desires: 


NATIONAL BANK OF PROSPERITY 
IN ACCOUNT WITH Book No. 


Who makes ali Deposits subject to regulations printed in this buok. 


A sufficient number of short leaves are usually inserted in the pass 
book, like is done in the Boston Ledger, previously described, to make 
it last for several years. 

When a deposit is made, it is entered in the column for deposits and 
added to the depositor’s previous balance. Interest is entered in the 
pass book in the same manner. When funds are withdrawn, the amount 
is entered in the column for withdrawals and the amount deducted 
from the previous balance. Thus, the last balance in the pass book 
should always show the amount the depositor has to his credit on the 
books of the bank. 

The rules and regulations of the bank or trust company, concerning 
savings deposits, as previously stated, are usually printed in the pass 
book, so each depositor will be sure to get a copy of them and have 
them continually before him for his guidance. Some banks print the 
rules and regulations in the savings pass books in English and also in 
German, or some other language which is used extensively by their 
depositors. 
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COLLECTION ITEMS. 


In the back of the pass book are usually a couple of pages provided 
for the purpose of entering items that the depositor may leave with 
the savings department for collection. Very often a depositor will 
leave a note, to be collected and credited to his savings account when 
paid, or will present a check for deposit which the bank does not wish 
to credit to his account until it has been collected and the money re- 
ceived. In such cases, it takes the item for collection, and enters the 
amount and a brief description of it on one of the pages in the pass 
book provided for collections. When the money is received for the 
item, it is credited to the depositor’s account, and the entry on the 
collection page crossed out. 

It is a good plan to keep the depositors advised as to the bank’s 
limited liability in the collection of items. For this purpose, a notice, 
calling attention to the limit of the bank’s liability in this connection 
should be printed on one of the pages set aside for entering collections. 
The following form shows such a notice, and may be adapted to the 
needs of any bank or trust company: 


LIABILITIES AS TO COLLECTIONS LIMITED. 


The National Bank of Progress receives collections and deposits 
only on the following conditions: 

This bank shall be bound to use no more than ordinary diligence in 
endeavoring to make collection of any item left with it for collection or 
by it passed to the credit of any customer. It shall not be liable for 
the neglect or failure of the channels or parties to or through which 
such item has to be sent; nor shall it be liable for the returns received 
thereon, until such returns have been cashed. And in case of loss 
on any item for failure to collect or failure of returns, the bank shall 
be entitled to charge such loss back to its customer, or to collect the 
same from the customer at once. 

If the bank is located in a city having a clearing house, of which it 
is a member, it can copy in its pass books the extract from the clearing 
house regulations limiting liability as to collections. This will contain 
very much the same language as the above. 

(To be continued.) 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


VII. COLLECTION OF CHECKS. (Continued) 


§171. Contract Exempting Bank from Liability for Correspondent’s Defaults. 
A bank may, by a contract in proper form protect itself against liability 
for its correspondents’ defaults. 

§172. Contract by Bank Against Liability for its own Negligence. 
A bank may not contract against liability for its own negligence. 


§171. Contract Exempting Bank from Liability for Correspondents’ 
Defaults. In the article of this series, which appeared in the February 
issue, attention was called to the fact that there is a division of authority 
on the question whether the collecting bank is responsible for the defaults 
or negligence of its correspondent banks, through which its collections 
are made. It is held that the collecting bank is not held liable in cases 
of this kind by the courts of the following states: Connecticut, Illinois, 
Indiana, Iowa, Kentucky, Louisiana, Maryland, Massachusetts, Missis- 
sippi, Missouri, Nebraska, North Carolina, Tennesse and Wisconsin. 
To this list Florida may be added for the reason that it is expressly pro- 
vided by statute in that state that a collecting bank is not responsible 
for the defaults of its correspondents. 

Since this section deals with the right of a bank to protect itself by con- 
tract against liability for its correspondents’ defaults or neglect, the states 
mentioned above may be omitted from the present discussion. It is 
unnecessary for them to seek protection by contract for the reason that 
such protection is afforded to them by the decisions of the courts or in 
the case of Florida by the statute quoted. 

In the states other than those mentioned above, it has either been held 
expressly by the decisions that a collecting bank is responsible to its 
customer for the negligence of its correspondents, or else the question has 
not been presented to the courts for decision. In the states in which 
this question has been decided adversely to the banks, if a bank forwards 
a check for collection and its correspondent neglects to make proper 
presentment for payment, or fails while the proceeds of the collection 
are in its hands, or is guilty of some other default resulting in the non- 
collection of the check, the collecting, or driginal bank is reponsible to 
its customer for the loss thereby sustained by him. In states where the 
question has not been decided the bank is always in danger of having such 
liability fastened upon it. Therefore, in all states, except the fourteen 
mentioned in the first paragraph, banks should take proper steps to 
protect themselves against liabilities of this character. It may be added 
at this point that in Georgia, it is expressly provided by statute that, in 
the absence of contract, express or implied, a collecting bank is liable for 
' the defaults of its correspondents, to whom paper is entrusted for collec- 
tion. 
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In the matter of a bank’s protecting itself against liability for the 
defaults of its correspondents, there are several points to be taken into 
consideration. 

In the first place, the law permits a bank to enter into a contract with 
a depositor, by the terms of which the bank is not to be responsible for 
the defaults of its collecting agents. The law does not, however, permit 
the bank to secure immunity from liability for its own negligence by 
contract. It must use proper care in the selection of suitable subagents 
to whom to entrust paper for collection. It must forward promptly 
and in proper manner all paper deposited with it for collection and must 
take all reasonable steps to bring about the collection, such for instance, 
as making inquiry of its collecting agent, in the event that a forwarded 
check is not heard from after the lapse of a reasonable period of time. 
In general, it may be said that a bank cannot, by contract, insure itself 
against liability for negligence of this kind, that is, for its own individual 
negligence. This rule will be referred to more in detail in the next section. 

With reference to the collecting bank’s liability for its correspondents’ 
defaults, the bank must see to it that it actually enters into a contract 
with its depositor, exempting it from such liability. Banks undertake 
to protect themselves by various methods in cases of this kind, usually 
by a stipulation printed on the deposit slip, on which items deposited for 
collection are entered, or by a stipulation printed on a card acknowl- 
edging a deposit forwarded to the bank by mail. While the best method 
is to have the stipulation of protection printed on some card or paper, 
signed by the depositor at the time of the opening of his account, a 
stipulation in proper form printed on the deposit slip will, as a general 
rule, suffice to protect the bank. The stipulation is brought to the 
depositor’s notice at the time of making the deposit and he tacitly agrees 
to its terms. When, however, the depositor mails his deposit items to 
the bank, the bank, unless it has previously entered into an express agree- 
ment with the depositor, must rely for its protection upon a stipulation 
printed upon the card or letter upon which the deposit is acknowledged. 
In such case, there is no express contract between the bank and its de- 
positor. If there is any contract at all, it is an implied one, the existence 
and validity of which depend upon the depositor’s knowledge of the 
stipulation and his acquiescence to the terms thereof. The burden is 
upon the bank to establish the existence of an implied contract. This is 
sometimes established by showing that the bank had previously acknowl- 
edged deposits forwarded by mail from the same customer with a letter 
or card bearing the stipulation in question and that he raised no objection 
to it. 

Another point to be remembered is that the stipulation should be 
written in clear and explicit language so that there can be no mis-inter- 
pretation of it on the part of the depositor. What the bank is seeking 
to protect itself against, is “‘ liability for the defaults or negligent acts 
of its correspondents or collecting agent,” and these words, or words of 
similar import should be included in the agreement. The stipulations 
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reading, ‘‘ items credited subject to final payment,’’ or, ‘‘ no responsi- 
bility until cash has been received,’’ might, or might not be construed to 
mean that the collecting bank is not to be held responsible for its cor- 
respondents’ defaults. Such expressions have the disadvantage of being 
vague and there is always a possibility of their receiving an interpretation 
unfavorable to the interests of the bank. They are, therefore, to be 
avoided. 

The case of Falls City Woolen Mills v. Louisville National Banking 
Company, Ky., 140 S. W. Rep. 66, is one in which the protecting stipula- 
tion was written upon the bank’s deposit slips. It appeared that on 
November 15, 1907, the plaintiff company. deposited in the defendant 
bank at Louisville a $750 check, drawn on the Union Bank of Corinth, 
Miss. The deposit slip, upon which the item was entered, bore the 
following printed head: “‘ all items credited subject to final payment.” 
Nothing was said by either of the parties at the time of the deposit, with 
reference to the bank’s responsibility for defaulting correspondents. 
The check was forwarded to a bank at Corinth, which collected the 
amount, but failed before remitting the proceeds to the defendant. The 
defendant thereupon charged back the amount of the check to its de- 
positor, the plaintiff, and the plaintiff instituted this action. 

Kentucky, it may be mentioned is one of the states which holds that 
the bank is not responsible for the defaults of its correspondents where 
due care was taken in the selection of the correspondents. The plain- 
tiff, however, made the claim that the bank did not take the check for 
collection, but was a purchaser of it, the check being endorsed, “‘ pay to 
the order of Louisville National Banking Company; Falls City Woolen 
Mills, by J. E. Whitney, Sec.” 

While the case is not exactly in point with the subject of discussion, it 
is interesting in this connection because of the fact that the court gave 
its construction of the words quoted above, which were printed at the 
head of the deposit slip. In holding that the bank was not liable, the 
court said, ‘‘ The check was simply taken with the other items on deposit 
by the receiving teller, without anything being said by the depositor, or 
by him. The deposit check provided that all items were credited sub- 
ject to final payment. There was nothing in the transaction to indicate 
a purchase of the check by the bank. No inquiry was made as to the 
solvency of the drawer, or of the bank on which the check was drawn. 
So far as appears, the bank knew nothing of either. The receiving teller 
was without authority to buy paper. This power was conferred only 
on other officers of the bank. The woollen mills was a customer of the 
bank and had been for a long time. The person who made the deposit 
was one of the directors of the bank, and well knew its rules and regula- 
tions. It was the custom of the bank to credit at their face checks drawn 
on banks out of the state and to collect from the customer a small charge 
to cover cost of collection. The check was credited at its face and the 
usual charge for collection was paid in cash by the customer. The words 
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on the deposit slip, ‘ all items credited subject to final payment,’ mean 
that the credit is given subject to the final payment to the bank and that 
the credit may be withdrawn if the item is not paid to the bank.”’ 

Another case involving the construction of the stipulation printed on a 
deposit slip is Harter v. Bank of Brunson, 92 S. C. 440, 75 S. E. Rep. 696. 
The deposit slip contended the following stipulation: “‘ For value re- 
ceived, we the undersigned hereby agree in depositing the items listed 
below for collection or credit with the Bank of Brunson, Brunson, S. C., 
that we will not hold the bank liable to us for said items until cash for 
each has been paid to the Bank of Brunson, Brunson, S. C.’”’ The de- 
fendant bank forwarded for collection a draft deposited by the plaintiff 
and in due course should have received a report in about three days. 
Nothing was heard, however, for about six months, when the defendant 
received word from its correspondent that the draft had been dishonored. 
The plaintiff was injured by the delay because the drawer of the draft 
was solvent at the time it was drawn, but was insolvent at the time the 
notice was given. : 

In holding the defendant bank liable, the court gave its ideas of the 
construction, to be placed upon the deposit slip stipulation, in the fol- 
lowing terms: ‘‘ Whatever else may be the legal effect of the stipulation 
printed on the deposit slip, it does not purport to exempt the bank from 
liability for its negligence, or that of its agents; and it should not have that 
effect; nor can it be construed as a waiver of the rights of a depositor of 
commercial paper, under the law merchant, with regard to presentment 
demand, and notice of dishonor. It does, however, afford evidence of an 
agreement that the paper so deposited was not absolutely sold to the bank 
and that the credit given a customer on the deposit of such an item is not 
absolute, but contingent upon its collection; and therefore, if it proves 
to be uncollectible, nowithstanding, the exercise of due and ordinary care 
and diligence on the part of the bank, such credit is subject to a counter 
charge, and the bank shall not be held liable for the failure to collect.” 

In the case of California National Bank v. Utah National Bank, 190 
Fed. Rep. 318, it appeared that the defendant bank in accordance with 
its uniform practice, acknowledged the check received by mail from the 
plaintiff in the following terms: ‘‘ In receiving checks, drafts or other 
paper on deposit for collection, the Utah National Bank acts only as 
agent, and assumes no responsibility for the acts, omissions, neglect, or 
default of agents or subagents at other points, or for items lost while in 
transit. Any credit allowed for items on other banks or parties is only 
provisional until the proceeds thereof in money shall have been actually 
received by said bank.’ It was held that this form of acknowledgment 
exempted the bank from liability for the negligent acts of correspondents, 
it appearing that the defendant was in the custom of acknowledging 
checks in this manner and that the plaintiff made no objection to the 
terms specified. 

It has already been mentioned that a Georgia Statute makes collecting 
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banks liable for the defaults of their agents, or correspondents “in the 
absence of contract, express or implied.”” The case of Youmans Jewelry 
Co. v. Blackshear Bank, Ga., 80 S. E. Rep. 1005, came up under this 
statute. It was an action for $200, the amount of a check deposited 
by the plaintiff in the defendant bank and which, because of the negli- 
gence of one of the bank’s correspondents, was not collected. The check 
in question had been mailed to the bank by the plaintiff and was acknowl- 
edged by a card upon which the following was printed: “ This bank 
assumes no responsibility for any loss in the mail, nor for any neglect, or 
default of collecting agents.’’ It appeared that the plaintiff had on 
many previous occasions mailed checks to the defendant for deposit and 
that in each instance he had received an acknowledgment upon a card 
containing the words quoted above. The court held that while the plaintiffs 
failure to object within a reasonable time might be sufficient to show 
an implied assent to the stipulation on the card, the evidence was not 
sufficient to establish an express contract between the parties exempting 
the bank from liability for the defaults of its correspondents. It was 
held that whether or not there was an implied contract exempting the 
bank was a proper question for the jury to determine. 

In the opinion, the court said: ‘‘ While the receipt of the card by the 
plaintiff, containing the words printed thereon, which we have just quoted 
and his failure to object within a reasonable time to the bank’s taking 
the paper for collection upon such terms might not be sufficient to raise 
an implied assent to the stipulation upon the card, the case becomes some- 
what different when it is made to appear from the evidence that, upon a 
score or more occasions prior to the transaction in question here, the same 
plaintiff had made deposits with this bank and received in every instance 
in return a card containing the words quoted above upon the margin 
thereof; and these transactions had continued through several months. 
Under this state of facts, we think the court did not err in submitting to 
the jury the question as to whether there was an implied contract between 
the parties, exempting the defendant from responsibility for the defaults 
of its agents or correspondents.” 

The case of the First National Bank v. City National Bank, Tex., 166 
S. W. Rep. 689, it appeared that the plaintiff bank entered into an agree- 
ment with the defendant bank, by which the former was to keep a certain 
amount on deposit in the latter and the defendant bank was to collect 
all of the plaintiff’s Texas items at par. Each day, the receipt of these 
items was acknowledged on a postal card bearing these words: “‘ Due 
diligence will be observed in the selection of banks, or agents for the col- 
lection of all paper out of the city; but this bank will not be responsible 
for the failure, or negligence of such agents.’’ This action was com- 
menced to recover the amount of certain items claimed by the plaintiff 
to have been lost through the negligence of one of the agents. 

In holding that the defendant bank was not liable in this case, the 
court said: ‘“‘ The appellee (defendant bank) would have the undoubted 
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right to decline to handle the paper except upon such understanding of 
its duty and liability. It was as clearly entitled to attach such condition 
and no sound reason can be urged why it should be denied effect as to a 
party who understood it and so acted as to create assent to and accept- 
ance of it. By forwarding paper to appellee (defendant) with knowledge 
of this distinct limitation of its liability, the appellant (plaintiff) expressed 
its agreement to the terms of the limitation. It is, therefore, in that 
position of having in advance agreed to the exemption of appellee (de- 
fendant) from liability for any irregularity of its correspondents in the 
course of the collection and accordingly can not recover of it on account 
of such negligence.”’ 

§172. Contract by Bank Against Liability for Its own Negligence. In 
the preceding section, it has been stated that while a bank may, by a con- 
tract in proper form, protect itself against liability for negligence or 
default of its collecting agents, it cannot, as a general rule, successfully 
contract against liability for its own negligence. This point is brought out 
in the case of the Bank of Rocky Mount. v Floyd, 142 N. C. 187, 55 S. E. 
Rep. 95. This was an action against the defendant bank to recover the 
sum of $1059, the amount of a check sent to the defendant for collection. 
The defendant bank forwarded the check direct to the drawee and the 
latter bank failed after receiving the check and without having remitted 
the proceeds. It appeared that the drawer’s account was good for the 
sum for which the check was drawn at the time the check was received 
by the drawee. It was contended by the plaintiff that the defendant 
bank was responsible for the amount because of its negligence in sending 
the check directly to the bank on which it was drawn. This is a correct 
proposition of law and is more fully discussed in sections 167 and 168 
of this series of articles in the February, 1916, issue of the JourRNaL. The 
defendant, however, interposed the defense that the check was received 
for collection pursuant to express contract that “‘ items outside Wilming- 
ton are remitted at owner’s risk until we receive full actual payment.” 

Referring to this agreement, as to its efficacy in protecting the bank 
from liability for its own negligence, the court said: “‘ We cannot suppose 
that it was intended to be understood as releasing the defendant from 
the consequences of its own negligence. The extent to which it will be 
permitted to exonerate defendant bank is that it shall not be responsible 
for the negligence or misconduct of the subagents properly selected. 
If given its literal meaning, no liability whatsoever, in respect to the 
collection of the check would attach to it. This construction would 
relieve it from the duty of using due care in the selection of subagents. 
If such is the proper construction of the language and if, thereby it is 
relieved from the responsibility for its own negligence, we should not 
hesitate to hold it unreasonable and invalid. An agreement to relieve 
an agent or fiduciary of all responsibility for its own negligence or mis- 
conduct is unreasonable and cannot be sustained.”’ 


(To be continued) 
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ARTICLE VII. OVERDRAFT CHECKS. (Continued) 


§27. Liability of Depositor for Overdraft. Where a drawee 
bank pays a check which overdraws the account against which 
it is drawn, the drawer becomes liable to the bank for the 
amount of the overdraft with legal interest thereon from the 
date on which the check was paid. 

The drawing of a check by a depositor in a sum greater than the 
amount which he has on deposit in itself implies a promise on the part 
of the depositor to repay to the bank the amount by which the account 
is overdrawn. It is usually held, however, that the bank is not en- 
titled to interest on the amount of the overdraft until it has made a 
demand on the depositor for repayment and that interest runs from 
date of such demand. Owens v. Stapp, 32 Ill. App. 653. Hubbard 
v. Charlestown Branch R. R. Co., 52 Mass. 24. While there are many 
instances in which a bank would not care to insist upon payment of 
interest on an overdraft, there is no reason why the bank should not 
be entitled to such interest in a case where it desires to collect it. Pay- 
ing an overdraft check is nothing more than loaning the bank’s money 
to the depositor without security. The bank should have a right to 
collect interest on a loan of this kind. 

§28. Right to Recover Money Paid on Overdraft Check. 
A bank, which under mistake, pays an overdraft check, may 
recover the amount of the overdraft from the party to whom 
the payment was made, unless such party was a holder in due 
course of the check, received the proceeds in good faith and, 
in reliance upon the bank’s act in paying the check, parted with 
value or paid the proceeds over to some third party for whom 
he was acting in the transaction prior to the time of being noti- 
fied by the bank that the check was an overdraft. 

When a bank pays an overdraft check with knowledge of the fact 
that it is an overdraft, it does so as an accommodation to the drawer 
and will, naturally, look to him and no one else for reimbursement. 
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It frequently happens, however, that a bank pays an overdraft check 
in the mistaken belief that it is drawn against sufficient funds. In a 
case of this kind, the bank may feel inclined to attempt to recover the 
money from the party to whom the check was paid. The courts, 
however, invariably hold that the bank has no right of recovery in 
such acase. This is an exception to the general rule of law, that money 
paid under a mistake of fact, may be recovered and an exception for 
which it is difficult to find any sound reason. There is a case on record 
wherein the bank discovered the fact that it had paid an overdraft 
check while the holder of the check was still at the bank’s counter. 
It was held that title to the money had passed irrevocably to the holder 
and that the bank could not recover the money from him. In another 
case, it was held that a bank could not recover money paid on an over- 
draft check, even though it appeared that the check had been paid after 
banking hours as an accommodation to the holder and in ignorance 
of the fact that the drawers had withdrawn their funds from the bank 
on that day. The reasons which the courts give for denying the bank 
a right of recovery in this class of cases vary widely, but they are quite 
agreed on the proposition that the bank cannot recover. 

This section is intended to permit a drawee bank to recover the 
money which it has paid on an overdraft check in either of the follow- 
ing. cases. 

A. Where the holder did not receive the money in good faith. 

B. Where the holder had notice that the check was an overdraft 
or for some other reason, was not a holder in due course. 

C. Where, although the holder was a bona fide holder, he had not 
changed his position to his detriment in reliance on the payment of 
the check between the time of the payment and the time when he was 
notified of the overdraft; that is, where permitting the drawee bank 
to recover would place the holder in no worse position than he would 
have been in had the overdraft been discovered at the time the check 
was presented and payment of the check refused. 

Under this section, the bank would not be permitted to recover in 
a case where it appeared that the holder had acted to his detriment in 
reliance upon the payment of the check by the bank. For instance, 
if the check is delivered to an agent for collection and paid by the 
drawee bank upon presentment and the agent pays over the proceeds 
to his principal before being notified of the overdraft by the drawee 
bank, the drawee bank would have no right of recovery. To further 
illustrate, suppose the payee of a check should present it to a merchant 
in payment for certain goods and the merchant after presenting it to 
the drawee bank and collecting it, should deliver the goods to the payee, 
the merchant would have altered his position to his detriment in re- 
liance upon payment of the check by the bank; to permit the bank 
to recover would place the merchant in a more unfavorable position than 
he would have been in had the overdraft been discovered and the check re- 
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fused upon presentment. In sucha case, the bank would have no right of 
recovery. But, where it appears, as it usually does, that the party 
collecting the check had parted with value for it at the time of its pre- 
sentment, this section permits a recovery by the bank. The check 
holder suffers no actual injury thereby. - He is no worse off than if 
the check had been refused on presentment. He simply is not allowed 
to take advantage of the bank’s mistake. 

As the law stands at the present time, the bank is not entitled to 
recover in any case. The object of this section is to permit a recovery 
by the bank in those cases where a recovery in justice should be allowed. 

§29. Deposit of Overdraft Check in Drawee Bank. Where 
the holder of a check deposits it to his credit in the drawee bank 
and the bank gives such depositor credit for the amount of the 
check on its books, inthe depositor’s passbook or otherwise, 
such transaction shall not constitute an irrevocable payment of 
the check and. the bank may revoke credit thus given upon 
subsequently discovering that the check was drawn against in- 
sufficient funds. 


It seems to be the custom among banks when checks are offered to 
it for deposit by a customer, to give the customer credit for the amount 
of the checks in his passbook or in some other manner, making no 


distinction between checks which are drawn on the bank in which the 
deposit is made and checks which are drawn on other banks. So far 
as checks drawn on other banks are concerned, the bank in which the 
deposit is made, may in the ordinary case return them to the depositor 
if they are not collected and the non-collection is in no way due to the 
bank’s default. But, where the checks are drawn on the same bank 
in which they are deposited, a peculiar rule has been applied by the 
courts. By the weight of authority, it has been held in these cases 
that, where the deposit is made in good faith and credit is duly given, 
the bank cannot afterwards revoke the credit upon discovering the 
check to be an overdraft. These decisions take the view that there 
is no difference in such a case between paying the check in money and 
paying it by giving credit for it as a deposit.. In either event, it is said 
that the bank has the option to receive or reject the check upon pre- 
sentment, or to receive it upon such conditions as may be agreed upon. 
If the bank credits the depositor’s account with the amount of the 
check, there is, according to these decisions, a final payment which 
cannot be revoked. 

In Oddie v. National City Bank, 45 N. Y. 835, the court said: ‘‘ The 
legal effect of the transaction was precisely the same as though the 
money had been first paid to the plaintiffs, and then deposited. When 
a check is presented to a bank for deposit, drawn directly upon itself, 
it is the same as though payment in any other form was demanded. 
It is the right of the bank to reject it, or to refuse to pay it or to receive 
it conditionally, as in Pratt v. Foote, 9 N. Y. 463, but if it accepts such 
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a check and pays it, either by delivering the currency, or giving the 
party credit for it, the transaction is closed between the bank and such 
party, provided the paper is genuine. In the case of a deposit, the bank 
becomes at once the debtor of the depositor, and the title of the de- 
posit passes to the bank. The bank has always the means of know- 
ing the state of the account of the drawer and if it it elects to pay the 
paper it voluntarily takes upon itself the risk of securing it out of the 
drawer’s account, or otherwise.” 

The rule stated has not been followed in California. In that state, 
where a check is deposited in the bank on which it is drawn and credit 
therefor is given in the depositor’s passbook, it is held that the check 
is merely received for collection and that the bank has until the close 
of banking hours on the day of deposit within which to ascertain 
whether the check is drawn against insufficient funds. Ocean Park 
Bank v. Rogers, 6 Cal. App. 678, 92 Pac. Rep. 879. 

Although, California seems to stand alone against the courts of all 
other states which have had occasion to pass on this question, it is 
submitted that the rule expressed by the California decision, is the 
more sound law. As a general thing, the receiving teller of a bank 
has not the time to investigate every check drawn on his bank which 
is offered at his window for deposit, and yet the decisions in every 


state, except California, impose just this obligation upon him, if he 
would protect his bank from liability. The above section is designed 
to give the bank a reasonable opportunity to find out whether checks 
drawn by one customer and deposited by another customer are good 
before the bank is held to be absolutely liable to the depositing customer. 


ARTICLE VIII. COLLECTION OF CHECKS 


§30. Sending Check Directly to Drawee Bank. A _ bank 
which receives a check for collection may send the same di- 
rectly to the bank on which it is drawn; such act shall not in 
itself constitute negligence and shall not render the collecting 
bank liable to the depositor in the event that the collection fails 
as a result of so forwarding the check. 

In the collection of checks a bank frequently finds it convenient and 
even necessary to send a check directly to the bank on which it is drawn. 
The collecting bank may have no correspondent in the place where 
the drawee bank is located or it may happen, as is often the case, that 
there is-no other bank at the place where the drawee bank is located. 
These and other circumstances in the eyes of a banker are often deemed 
sufficient reason for sending a check deposited for collection directly 
to the drawee bank. The courts, however, will not permit checks to 
be collected in this manner. Practically without exception they hold 
that it is negligence on the part of the collecting bank to send the check 
directly to the drawee bank. And where it appears that the collection 
fails, as a result of forwarding the check in this manner, the collecting 
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bank is held absolutely responsible to the depositor. This rule is 
generally based on the grounds that the debtor, that is to say the drawee 
bank, is not a proper agent in the matter of collecting the debt. 

In the usual case in which this question has arisen, it appears that 
the collecting bank has forwarded the check directly to the drawee 
bank with instructions to remit and that the drawee bank has remitted 
its draft, which is refused payment upon presentment because of the 
failure of the bank on which the check was drawn before the present- 
ment of its draft. In all of these cases the courts have held that the 
collecting bank is responsible for the amount of the check to the de- 
positor. The fact that there is no other bank in the place where the 
drawee is located has no effect upon the collecting bank’s liability. 
The courts do not intimate how a collection is to be accomplished 
under such circumstances, without mailing the check directly to the 
drawee bank. They merely decide that forwarding a check in this 
manner is an act of negligence which renders the collecting bank liable. 
The courts will not permit a collection item to be handled in this man- 
ner, even in a locality where there is a custom among banking insti- 
tutions to collect checks by forwarding them directly to the banks on 
which they aredrawn. The theory is that custom will never justify negli- 
gence and it is held that this custom is invalid for the further reason 
that it is unreasonable. 

It is clear that there are many cases in which the only feasible meth- 
od of collecting a check is by mailing it directly to the drawee bank 
with a request that the latter bank remit the amount to the collecting 
bank. In forwarding the check in this manner, the collecting bank 
is doing just what the owner of the check would have to do if he under- 
took to collect it for himself. If the collecting bank has no intimation 
that the drawee bank is in an insolvent condition and acts in entire 
good faith in the matter of colleeting the check, there is no reason why 
the liability of an insurer should be imposed upon it. The above 
section is designed to protect banks in cases of this character. 

§31. Liability of Collecting Bank for Defaults of Correspond- 
ent. A bank which has used reasonable care in the selection 
of correspondents, to whom it forwards items for collection, 
shall not be liable for the default, neglect or omissions of such 
correspondents. 

In the collection of checks deposited with a bank and forwarded to a 
correspondent bank, it frequently happens that the collection is not 
carried to a successful termination because of some negligent act or 
default on the part of the correspondent bank. The correspondént 
bank may be negligent in the matter of presenting the check for pay- 
ment or in taking other necessary steps to charge the drawers and 
indorsers or, having made the collection, it may become insolvent and 
close its doors before the proceeds are remitted. A question then 
arises as to whether the collecting bank is liable to its depositor, the 
owner of the check. 
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Upon this question there is a serious conflict among the authorities. 
According to one line of decisions, a collecting bank is held liable to 
its depositor for the acts or defaults of its correspondent banks. This 
rule has been enforced by the United States courts and also by the 
courts of Arkansas, Georgia, Michigan, Minnesota, Montana, New 
Jersey, New York, North Dakota, Ohio, Pennsylvania, South Carolina 
and Texas. In these jurisdictions, if a correspondent bank becomes 
insolvent while the proceeds of a collection are in its hands, or if it 
neglects to take proper steps to charge the parties to the instrument 
forwarded for collection, or if it is guilty of some other fault or negli- 
gent act, the initial bank is responsible to its depositor for the loss sus- 
tained. 

Squarely opposed to this rule is another line of decisions in which 
it is held that, if the collecting bank exercises proper diligence in the 
selection of suitable correspondents, to whom to entrust the collection, 
it fulfills its obligation to its depositor in this regard and cannot be held 
liable by the depositor for the result of any default or negligent act 
committed by such correspondents. This rule has been followed in 
the following states: Connecticut, Illinois, Indiana, Iowa, Kentucky, 
Louisiana, Maryland, Massachusetts, Mississippi, Missouri, Nebraska, 
North Carolina, Tennessee and Wisconsin. Clearly this is the more 
equitable of the two conflicting doctrines and it is the one which is 
embraced in the above section. 

§32. Liability of Bank for Acts of Notary. A bank shall 
not be liable for the default, neglect or omission of a notary 
employed by the bank with respect to acts performed by him 
in his official capacity. 

By the weight of authority it is held that a bank is not liable for 
the negligence of a notary, whose services it engages in protesting 
paper held by it for collection, or inf performing some other official 
notarial act. The holding of these decisions is to the effect that the 
bank’s responsibility in this regard terminates when it turns a check 
or other instrument over to a suitable notary for protest.. The reason 
generally given for excusing a bank from liability for the negligence 
or wrongful acts of a notary employed by it is that the notary is not 
merely the agent or servant of the bank, but is a public officer sworn to 
discharge his duties properly. The courts of New Jersey and New 
York, however, have held that a bank, which assumes the duties of 
collecting agent, is liable to its principal for the default or neglect of 
a notary employed by it in accomplishing the collection. Thus, where 
a notary, through a mistake, misdirected a notice of dishonor as a 
result of which the notice was never received by the indorser, it was 
held that the bank, by which the notary was employed, was responsible. 
Davey v. Jones, 13 Vroom (N. J.) 28. The above section is intended 
to reconcile the decisions on this question and to protect the bank 
from liability for the negligent acts of its notary. 
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In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


DEPOSIT OF CHECK SIGNED BY .TREASURER OF 
CORPORATION IN TREASURER’S PERSONAL ACCOUNT. 


A bank should not permit the treasurer of a corporation 
to deposit to his personal credit a check drawn in the name 
of the corporation, signed by the treasurer in his official 
capacity and payable to his individual order. 


Editor Banking Law Journal. NEw York, March 6. 1916. 
DEAR S1r:—We will be pleased to have the opinion of your Legal Department 
as to whether a bank would be assuming any responsibility in honoring a check of a 
corporation, signed by its treasurer, made payable to himself and deposited to his 
personal account, and what part of the law refers to this question. 
Your prompt reply will be appreciated. 
; Yours very truly, CASHIER. 


Answer:—As I understand your question it is this: the treasurer of a 
corporation, authorized to sign checks on behalf of the corporation for 
proper corporate purposes, signs certain checks in the name of the 
corporation, payable to his own order and drawn on the X Bank, in 
which the corporation account is kept. The treasurer keeps his personal 
account in the same bank and he deposits the checks so drawn by him 
in his personal account. The checks are not drawn for corporate purposes, 
but for the private and wrongful ends of the treasurer. He subsequently 
withdraws the proceeds of the checks and without authority appropriates 
the money to his own uses. Is the bank liable to the corporation for the 
amount thus misappropriated by the treasurer? 
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In my opinion the bank is liable to the corporation for the amount 
misappropriated by the treasurer under the circumstances recited, as the 
law stands at the present time in the state of New York. 

Liability in cases of this kind is governed by the decisions of the courts 
and my authority for the opinion expressed is the case of Bischoff v. 
Yorkville Bank, recently decided by the Appellate Division in the First 
Judicial Department. The decisions is published in full in the February, 
1916, issue of the BANKING Law JOURNAL and makes very instructive 
reading for any bank official. You will also find the decision com- 
mented upon in the editorial section of the February number of the 
JOURNAL. 

To recite the facts briefly, an executor kept an account in his name as 
executor, in the Bowery Bank of this city, in which he deposited funds 
belonging to the estate. He drew checks against this account, payable 
to the order of the Yorkville Bank, which checks he deposited to the 
credit of his personal account in the Yorkville Bank. He then drew 
checks against his personal Yorkville account, some of which he delivered 
to the Yorkville Bank in settlement of his personal obligations to that 
Bank, and others of which he delivered to other parties in payment of his 
personal debts. So far as the checks, which he delivered to the Yorkville 
bank, to pay his indebtedness to that bank, are concerned, there is no 
doubt as to the bank’s liability. We will eliminate that portion of the 
liability from this discussion. But the court also held that bank liable 
for the amount which the executor paid to other parties in settlement 
of his personal debts. 

The liability in this case was based upon the ground that the form of 
the checks put the bank upon notice that the executor was mingling 
trust funds with his own personal funds and, had it made the inquiries 
which such information obligated it to make, it would have discovered 
that the estate was being wrongfully deprived of its property. 

While in this case the checks deposited in the Yorkville Bank by the 
Executor were drawn on another bank it seems to me that the rule of 
liability laid down applies to the case which you mention in your letter. 

‘It may be, however, that you have in mind a check, drawn on a bank 
other than the one in which it is deposited. 

The reason why I have specifically mentioned a check which is drawn, 
not on the bank in which it is deposited, but upon some other bank, is 
found in another New York decision, Havana Central R. R. Co. v. 
Knickerbocker Trust Co., 198 N. Y. 422. This case was decided by the 
Court of Appeals and the opinion of the court is published in 27 BANKING 
Law Journat 501 (June 1910). Inthat case the treasurer of a railroad 
company drew checks as treasurer, payable to his indvidual order, on 
the Central Trust Company and deposited them in his personal account 
in the Knickerbocker Trust Co. Later he checked out the proceeds and 
devoted them to his own uses. It was held that the Knickerbocker 
Trust Co. was not liable for the amount misappropriated. The trust 
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company fulfilled its obligation to make inquiry by merely presenting the 
checks to the drawee. Upon their payment, it was decided, the trust 
company was entitled to assume that they were regular. 

Just why the bank should be held liable in one of the cases referred to 
above and not liable in the other is a matter rather difficult to perceive. 
I am inclined to agree with the dissenting opinion of Judge Scott in the 
Yorkville Bank case, (page 105 of the February 1916, Bankinc Law 
JOURNAL) in which he claims that the two cases cannot be distinguished 
in principle, and that the Knickerbocker Trust Co. case is sufficient 
authority to exonerate the Yorkville Bank. 

I have gone into these cases for the purpose of bringing out the fact 
that the law in New York applicable to the situation presented in your 
letter is somewhat confused and involved. Because of these apparently 
contradictory decisions it is extremely difficult to give a conclusive and 
satisfactory answer to your question. I can only say, as stated above, 
that, in my opinion the bank would be held liable. 

There is this to be said, however. A bank should exercise every pre- 
caution in dealing with executors, administrators, guardians, agents, 
officers of corporations, or any other persons holding funds in a repre- 
sentative capacity. There are, of course, instances in which a bank is 
willing to rely entirely on the integrity of its customer. But, in general, 
if a check is signed by one occupying a position of agency or trust and is 
payable to his individual order, the bank should not permit him to deposit 
it to his personal credit. If the check is payable to the customer in his 
representative capacity, the bank should not permit him to deposit it in 
his individual account, but should require him to deposit it in an account 
labelled with his official title. This may not protect the funds but it will 
help to keep the bank out of trouble and this suggestion is based upon the 
theory that it is easier to dodge trouble than to fight your way out of it— 
and a lot less expensive. 


BANK’S RIGHT OF SET-OFF. 


A bank may set off a deposit against a depositor’s lia- 
bility to it as indorser on a promissory note, where the 
bank has taken proper steps to charge the indorser. 


Editor Banking Law Journal. Penn. March 10th, 1916. 

DEAR S1R:—Having trespassed on your valuable time before, and you answered 
so agreeably, I again appear before you in the same capacity. 

The following if not too inconvenient, would like you to answer in this month’s 
JOURNAL 

Can a bank, holder of a note, upon nonpayment and protest, charge it to the 
account of a depositor who is indorser thereon? 

To make it plainer—Note made by A and indorsed by B and held by C bank. 
B is depositor in C bank. Note becomes due and is protested for non-payment. 
Can C bank charge note to account of B? 

Please inform me if there is any decision in regard to the above, and where may 
be found, particularly a Pennsylvania decision. 

Thanking you in advance for this information, I am 

Yours respectfully, Ass’T. SECRETARY. 
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Answer:—Under the facts stated in the above inquiry the C bank, 
that is the holder of the note, is entitled to set off the amount of the note 
upon its non-payment against the deposit of B, the indorser of the note, 
provided that the C bank has taken the necessary steps to charge B as 
indorser of the note. These steps, of course, are the presentment of the 
note to the maker at maturity and the giving of due notice of dishonor 
to the indorser. Until the bank has taken these steps, B is not liable to 
it as indorser of the note and it has no claim on that score which it is 
entitled to set off against B’s deposit. But the moment that the bank 
has charged B with liability as indorser by presentment and notice, a 
valid claim against B is established, which the bank has a right to set 
off against his deposit. 

The general rule is that where a depositor is indebted to a bank, the 
bank may apply the deposit, or such portion thereof as may be necessary 
to the payment of the debt due it from the depositor, provided there is no 
express agreement to the contrary and the deposit is not specifically 
applicable to some other particular purpose. The decisions in support 
of this rule were referred to in the October, 1915, issue of the BANKING 
Law JOURNAL, on page 704 and in the December, 1915, issue on page 886. 

The case of Davis v. Standard Nat. Bank, 50 New York App. Div. 210, 
63, N. Y. Supp. 764, involves the right of a bank to set off an indorser’s 
liability to it against the indorser’s deposit. In this case the plaintiff 
brought an action against the bank to recover damages because the bank 
had refused to pay certain checks which he had drawn against his deposit 
in the bank. The bank claimed that the plaintiff’s deposit was insuffi- 
cient to pay the checks at the time they were presented. The defendant, 
however, showed that he had previously deposited a note in the bank 
which he had signed as indorser for an amount in excess of the amount 
of the checks. The bank’s answer to this was that it had not purchased 
or discounted the note, but had received it for collection only and that 
the note had been dishonored when it was presented at maturity, which 
was before the presentment and rejection of the checks in question. The 
note had in fact been presented at maturity and dishonored prior to the 
time when the plaintiff’s checks were presented for payment, but the 
finding on the question, whether the bank had purchased the note, or 
merely received it for collection was in favor of the plaintiff, it being 
determined by the jury that the bank had discounted the note and had 
placed the proceeds thereof to the plaintiff’s credit. The plaintiff, 
therefore, actually had on deposit to his credit at the time his checks 
were presented a sufficient sum to pay such checks and the bank had no 
claim against the plaintiff as indorser, until it had taken the steps re- 
quired by law to charge the plaintiff by such indorsement. It appeared 
that the bank had not taken these steps and it was held that the bank 
was, therefore, not entitled to charge the amount of the note against the 
plaintiff’s account and for that reason refuse to honor his checks. 

In the opinion, it was said: ‘‘ It is quite true that the note was not 
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paid at maturity, * * * and that all the checks which were dishonored were 
presented after that time. But if the note was discounted by the defend- 
ant, as the jury have found, that matter is of no importance. The dis- 
counting of the note was a sale of it by the plaintiff to the defendant and 
when the sale was made, he was entitled to have the proceeds put to his 
credit if they were not paid to himin cash. Although the note may not 
have been paid at maturity, that fact did not take away from the plain- 
tiff the amount of its credit until, at least, he had been charged as indorser 
upon the note, in which case, if the bank had seen fit to charge back the 
amount of the note to his account, it would have been justified in so doing. 
But it appears affirmatively that he was not charged as indorser after the 
dishonor of the note. There is no authority, therefore, to call upon him 
to pay the note and the fact that it was dishonored did not give to the 
bank any remedy against him, or right to refuse his checks.” 

The case of Bank v. Ralston, 3 Phila. (Pa.) 328, is cited in the text 
books in support of the proposition that a bank may set off a deposit 
against the deposito,’s liability as indorser on a promissory note. This 
decision, which is by one of the lower Pennsylvania courts, is not at 
present available and we are unable, therefore, to go into a detailed dis- 
cussion of it. Other than this decision we have been able to find no 
Pennsylvania case which passes upon the point raised. 


RIGHTS OF PURCHASER AFTER MATURITY. 


Editor Banking Law Journal. New York, March 1916. 
DEAR S1r:—Can the maker of a note defend an action on the ground that the 
holder of the note purchased it after maturity? 


Answer:—The fact that the note was purchased after maturity is not 
in itself a defense. If the maker has some defense, such as want of 
consideration, or fraud, he can set it up, unless it appears that the 
holder derived his title through a holder in due course, that is one who 
purchased before maturity, for value and without notice of the defense. 
Section 97 of the Negotiable Instruments Law provides: “ In the hands 
of any holder other than a holder in due course, a negotiable instrument 
is subject to the same defenses as if it were non-negotiable. Buta holder 
who derives his title through a holder in due course, and who is not him- 
self a party to any fraud or illegality affecting the instrument, has all 
the rights of such former holder in respect of all parties prior to the 
latter.” 
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GEORGE E. LAWSON. 


The sudden death of George E. Lawson, President of the Peoples State Bank 
of Detroit, while on a vacation at Ormond Beach, Florida, was a great shock 
not only to his family and his associates in the bank, but to the banking fraternity 
throughout the United States. 

Mr. Lawson was one of the most prominent, as well as one of the best bankers 
in Michigan. In 1914, he was President of the Michigan Bankers Association 
and at the time of his death he was a member of the Executive Council of the 
A. B. A. 


GEORGE E. LAWSON, 
President of Peoples State Bank of Detroit. 


His quiet unostentatious manner and his genial disposition, made him hosts 
of friends in all walks of life. 

He had been in. the banking business thirty five years, having entered the 
Peoples Savings Bank in Detroit in 1881. 

In 1890, he was elected cashier and in 1907, when the Peoples and the State 
Savings were consolidated as the Peoples State Bank he was made Vice President. 
In June 1915 after the death of George H. Russell, he was made President. 

His death is a great loss to the community and to the banking fraternity. 
The world would be much better if there were more men like George E. Lawson. 
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ALBERT BRETON BECOMES ASSOCIATED WITH THE 
GUARANTY TRUST COMPANY. 


The Guaranty Trust Company of New York has recently acquired the services 
of Albert Breton, vice president of the Canal Bank & Trust Company of New 
Orleans, who is now identified with the Guaranty Trust in the capacity of its 
special foreign representative. 

Mr. Breton is particularly well qualified for the work which he is taking up 
in behalf of the Guaranty Trust. His career as a banker began in 1892, when he 
was associated with the Comptoir National D’Escompte in Paris, with which 
he served in different official capacities in the foreign branches, located at London, 
Calcutta and Bombay. He has also had business and banking experience in 


ALBERT BRETON, 
Vice-President of the Guaranty Trust Company. 

Japan, China and Brazil. He organized the German American National Bank 
of New Orleans in 1905 and also the German American Trust & Savings Bank, 
both of which institutions were merged with the Canal Bank & Trust Company 
in 1914, Mr. Breton, thereupon becoming first vice president and director. In 
1908 he was made vice president of the Louisiana Bankers’ Association, and 
served as president of the association in 1909. He is treasurer of the New 
Orleans Association of Commerce and a member of the Committee on Securities 
of the New Orleans Clearing House. In 1913 Mr. Breton organized the Banco 
Atlantida, which institution has branches in the principal commercial centers 
of Spanish Honduras, C. A. 
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The name of the subject of this sketch is so well and favorably known to the 
banking fraternity, which includes the members of the A. I. B., that he needs 
no introduction or recommendation from us. Mr. Ellsworth has made a long 
careful study of his particular line of work, banking publicity, and the result is 
his success has been heralded throughout the country, and wherever his name 
appears upon a program to talk, he is assured of an attentive audience 

For this reason he has been invited to deliver a course of six lectures to the 
New York Chapter of the A. I. B., on the subject of ‘‘How to Build the Business 
of Your Bank.”’ In the announcement sent out by the Chapter it was stated 
that he would, in the course, deal with the “fundamentals, methods employed, 
personal work, direct advertising and indirect advertising.’’ The announce- 


FRED W. ELLSWORTH, 
Publicity Manager of the Guaranty Trust Company. 


ment further stated that the reason ‘‘Why”’ Mr. Ellsworth treated his subject 
in this manner, was, ‘‘Because no financial institution can succeed today, that 
does not tell the public what it has to offer and YOU (meaning members of the 
Chapter who are fortunate enough to hear what he was saying) may be the man 
selected by your bank or trust company to tell the public, if you have {the 
proper equipment.” Bi aie t 

The great value of banking publicity needs no stronger indorsement than a 
reference to the publicity department of the Guaranty Trust Co., which has 
been built up by Mr. Ellsworth, 
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THE UNION NATIONAL BANK OF CLEVELAND. 


When larger working quarters are required by a banking institution, there is, 
as a rule, concrete evidence of a substantial increase in its business. 

The progress of the Union National of Cleveland made it imperative sometime 
ago to enlarge its quarters and it was decided not only to enlarge the banking space, 
but the building as well. The accompanying illustration gives the reader an idea 
of the bank’s new building. 

The Union was organized in 1884 and there has been connected with it from 
the beginning some of Cleveland’s most prominent business men and bankers, who 


Union National Bank of Cleveland. 


are today responsible for its high standing in the business community and the 
banking fraternity. 

The present board of directors is composed of Warren Bicknell, B. F. Bourne, 
C.L. Bradley, N.S. Calhoun, George A. Coulton, Elmer E. Creswell, J. H. Dempsey, 
F. E. Drury, C. A. Crasselli, Warren S. Hayden, J. I. Lamprecht, Bascom Little, 
M. J. Mandelbaum, F. E. Myers, J. R. Nutt, Walter C. Saunders, C. W. Scofield, 
E. J. Siller, F. A. Sterling, S. E. Strong and Wm. E. Ward. 

The officers are Warren S. Hayden, Chairman of the Board, G. A. Coulton, 
president, W. E. Ward, vice-president, W. C. Saunders, cashier, F. W. Cook, 
assistant cashier, A. E. Christian, assistant cashier and C. F. Mead, assistant 


cashier. 
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‘“THE COURT OF PUBLIC OPINION.” 


In an open letter to the public Mr. Rudolph Guenther, of New York, President 
of Rudolph Guenther Inc., ‘‘ Financial Advertising,’ sets forth some plain facts 
that are worthy of the attention of the heads of all corporations, not only railroad 
and industrial corporations but banking and financial as well. 

The time has passed when corporations of any kind can say: “ the public be 

Public opinion can soon destroy or establish confidence, and Mr. 
Guenther points out in his letter the channel through which public opinion can 
best be reached. In his letter he says in part: 

‘* In this modern age, when nearly three out of every four of our adult population 
read the newspapers and magazines, it is significant that not more of our captains 
of BIG BUSINESS do not employ the advertising columns of the American press 
to tell such stories as they wish to reach the public ear. 

‘‘ Possibly their reluctance to approach the people with their message is ac- 
counted for by a suspicion they entertain that they might subject themselves to 
the criticism, that they are trying to mould public opinion. 

“* Happily the reluctance to come right out and through the advertising columns 
tell what 4 corporation has to say in answer to attacks of critics, is as it should be, 
fast vanishing. 

‘* Before the Court of Public Opinion any and all corporations will receive a fair 
hearing if they come before it with clean hands. As advertising is legitimate as 
long as it is not fradulent, it constitutes, from whatever viewpoint the subject 
may be approached, the most direct and economical method at hand to approach 
this court. 

‘* Similarly the tendency is gaining ground among corporations to give the fullest 
publicity to their reports through intelligent advertising in such newspapers and 
periodicals as are known to reach people interested. 

‘“ Such advertising exerts manifold influences for good. It inspires confidence 
among investors. It is indicative of an open and honest attitude towards the 
modern spirit of publicity. Secretive practices and secretive attitudes breed 
doubt and distrust. They are relics of the ‘‘ dark ages.’’ Furthermore publicity 
robs the manipulator and the rumor monger of their opportunity to spread malicious 
slanders, and frequently mitigate the adverse influences which political agitators 
endeavor to create for their own political advancement. 

‘‘In a Western State a few years ago a bill to increase the number of trainmen 
on each train was before the legislature. Finally it was referred back to the 
people for an expression of their desire regarding it.” 

‘* An enterprising advertising agent represented to the railroads, vitally interested 
in the proposed law, that if they would call to their assistance the advertising 
columns of the newspapers of their State, telling in clear and straightforward 
announcements why the bill was a menace, not only to the railroads but to them- 
selves, they would enlist on their side a most powerful ally. 

‘“* The railroads acted upon the suggestion; they told their side of the story frankly 
and used every sound argument to drive home upon public opinion the injustice 
of the proposed legislation. 

‘* When the election was over and the votes counted, the bill was defeated by a 
majority of nearly two hundred thousand votes. The State was Missouri, a State 
which ‘‘ must be shown ”’ and when it can be shown through the power of honest 
advertising and be convinced, it is reasonable to expect similar results in other communi- 
ties. 

‘Henry Ford, who is one of the country’s cleverest advertisers, properly ap- 
preciates the power of the public press. Instead of chafing about the ridicule 
heaped upon him by a part of the press because of his views regarding the danger 
of militarism, he hits right back by using the newspaper advertising columns to tell 
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the people why he does not believe in preparedness. He carries his message to 
Garcia. If the people finally do not believe as he does it is their affair but they are 
certain to give him a serious and fair hearing. 

‘“‘ Thus it is with the anthracite mine owners of Pennsylvania. They face new 
wage demands from their miners. In order to convince the public of their inability 
to advance wages of their men on the present prices of coal, they are giving the 
people their reasons through advertising in the newspapers. Not only are they 
giving their reasons, but they are presenting figures, to show that owners of mines 
are getting a profit of only twenty cents a ton from coal retailing for over $7 a ton. 
If wages are to be increased, the consumer of coal is the man who must eventually 
provide the difference. 

‘“* Now, it is plain that if the miners secure an increase the anthracite coal mine 
owners cannot be charged with putting the burden on the public without a just 
reason for doing so. Whatever the outcome of this wage controversy, every dollar 
spent upon frank and open publicity is like the bread cast upon the waters to return 
eventually, multiplied in benefits, to the operators and the anthracite coal business 
generally in a more favorable public understanding of the perplexities of business. 

‘“‘ No corporation or industry, however great it may have grown, can fail to find 
surcease from many problems through advertising. They can win to their side 
public opinion.”’ 


THE EVOLUTION OF A BOND ISSUE. 


By Lewis B. Franklin, Vice-President, Guaranty Trust Company of 
New York, and President, Investment Banker’s Ass’n of America. 


At the annual banquet of Baltimore Chapter of the American Institute of Bank- 
ing,* March 11, Mr. Lewis B. Franklin, Vice-President of the Guaranty Trust 
Company of New York and President of the Investment Bankers Association of 
America, spoke on ‘“‘ The Evolution of a Bond Issue.”’ 

Mr. Franklin said in part— 

‘‘ The Commercial Banker is more or less familiar with the finished product 
offered by the Investment Banker, but of its manufacture and preparation for 
sale he has little knowledge. Modern business is complex and is for the most 
part conducted in large units. On account of its complexity its financing requires 
the utmost care in order that both the issuing company and the investing public 
may be adequately protected. 

“Years ago a large part of our business enterprises were conducted as private 
ventures and financed by individual wealth, but the enormous industrial growth 
of the past generation has brought about an enforced decentralization of control 
and an appeal to the general public for the needed capital. 

‘‘ With this growth has come an ever increasing supervision of business on the 
part of both State and Federal Governments and a complexity of laws and super- 
vising commissions. Franchises once to be had in perpetuity for the asking are 
now only obtainable for limited periods and under stringent regulations. 

‘‘ With these changes in business has come about a change in the relationship 
between the investor and his banker. Instead of being a mere broker executing 
orders, the Investment Banker now occupies the position of confidential advisor to 
his customer and assumes large moral responsibility in making representations with 
regard to securities. 

‘‘ The chief reason for this increased responsibility is the increased complexity 
of business of which I have already spoken. While a buyer is competent to judge 
of the value of a small mortgage on a piece of property adjoining his home, how can 
he be expected to have a sound opinion on a bond secured by a mortgage on a 
Hydro-Electric property in Colorado? He must look to the Banker for information 
and even rely on his judgment as to the value based on this information. 
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‘“ The preparation of securities for the market now requires the employment of 
the best of talent in the engineering, legal and accounting professions, and sound 
judgment on the part of the Banker in the interpretation of the reports of these 
experts. 

‘* Today, as never before, is provision being made for the future capital require- 
ments of corporations by means of flexible mortgages, sale of junior securities and 
building up of properties through the use of surplus earnings. It has become 
axiomatic that no financial arrangement is good for the banker or the investor 
that does not at the same time safeguard the interests of the issuing corporation. 

‘‘ The complexities of selling securities have also been multiplied. Bonds are 
issued in such large blocks that no one Investment Banker, however powerful, can 
distribute the entire amount alone and from the necessity of co-operation has 
developed the Bond Syndicate. With its members covering every part of the 
country where investors are to be found, its direction and management are any- 
thing but simple.” 


UNITED STATES MORTGAGE AND TRUST COMPANY, 
NEW YORK, ANNOUNCES NEW OFFICERS. 


At a meeting of the Board of Directors of the United States Mortgage & Trust 
Company, New York, held February 25, 1916, Joseph Adams, Treasurer, of 
the Company was elected Vice President to succeed Carl G. Rasmus, resigned. 
Mr. Adams started with the Company in 1902, serving in various capacities 
in the Accounting and Loan Departments until his election as Asst. Treasurer 
in 1907. He was elected Treasurer in 1909. Mr. Adams is also Secretary of 
the United States Safe Deposit Company. 

Chauncey H. Murphey, who was elected Treasurer, has been with the Com- 
pany since 1902 and served as Branch Manager previous to his election as an 
Asst. Treasurer in 1912. Mr. Murphey is also Secretary of several Reorganiza- 
tion Committees. He was graduated from Princeton in 1900. 

Henry H. Thomas, Manager of the Company’s 125th Street Branch, was 
elected an Asst. Treasurer. 

Morton Waddell, former Asst. Manager of the Company’s 73rd Street Branch, 
was appointed Trust Officer. ‘ 

THE BROADWAY TRUST COMPANY 
New York 


The March circular of the Investment Bond Department of the Broadway Trust 
Company of New York, contains a list of railroad and municipal bonds that are 
worthy of investors attention. All the issues mentioned in the circular have been 
selected by the experts of the company, and in offering them to customers the 
company states in the circular that ‘‘ It is not the speculative gain of the day or the 
week that we seek for those whom we serve, but rather the more substantial and 
more satisfying profit insured by a thoroughly seasoned investment which yields 
a reasonable return.”’ 

Among the issues are such municipals as State of New York 44s two issues, and 
such railroad bonds as, Morris & Essex R. R. Co., First Refunding Mortgage 3}s, 
Union Pacific R. R. Co. First R. R. and Land Grant 4s, C. M. & St. P. Ry. Co., 
Chicago & Pacific Western Ist 5s., Lake Shore & Michigan Southern Ry. Co. 25 
years Deb. 4s., Chicago Union Station Co. First Mortgage 4$s., Baltimore & Ohio 
R. R. Co. Prior Lien 33s, Metropolitan Telephone and Telegraph Co. First Mort- 
gage 5s Manhattan Railway Co. Cons. Now First Mtge. 4s., Kings County Elevated 
R. R. Co. First 4s, Southern Railway Co. First Cons. Mtge. 5s., Houston East 
& West Texas Ry. Co., First Mortgage 5s. 

The management of the Broadway Trust will be pleased to discuss or correspond 


with investors the advisability of the purchase of any of the above named securities. 
ee 
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RURAL CrepDits. By Myron T. HERRICK. 

At this time when the Rural Credits Bill is pending in Congress and many of the 
states have enacted legislation bearing upon rural credits, the attention and 
interest of bankers is naturally directed toward various plans, the object of which 
is to enable farmers to borrow money necessary to finance their agricultural 
operations upon long time mortgages. It is apparent that the next few years will 
see a great deal accomplished toward assisting the farmers of this country along 
these lines. In order to enable the banker, or legislator, who is interested in the 
subject of rural credits, to do any intelligent work, or accomplish any substantial 
results toward establishing a satisfactory system of farm loans, it is essential that 
he have a clear understanding of conditions here and abroad and of the construc- 
tion and operation of the credit systems of Europe. No published work is better 
adapted to this end than the recently published ‘* Rural Credits’ by Myron T. 
Herrick, former American Ambassador of France. Mr. Herrick’s twenty-eight 
years of service as treasurer, chairman of the board and president of the Society 
for Savings in the city of Cleveland, have made him thoroughly acquainted with 
conditions in this country and he has had exceptional opportunities, by virtue 
of his position as Ambassador to France, to make a close and careful study of the 
credit institutions and systems of Europe. 

His book is a remarkably clear exposition of the principles of land credit and an 
extremely interesting discussion of the European rural credit systems. Mr. Her- 
rick points out that of all the European systems of land credit, the best are to be 
found in Germany, Sweden, Denmark, Switzerland and France. The book also 
contains a history and analysis of the systems in vogue in Italy, Great Britain, 
Ireland, Austria Hungary, Russia, the Balkan States, Scandinavia and other 
European countries. It is not confined in its scope entirely to Europe, but takes 
up land credit institutions in Egypt and similar institutions in Japan, Phillipine 
Islands, Australia, New Zealand, Mexico, Argentine Republic, Chili and other 
countries. The book is divided into two parts, part one being devoted toland 
credit and part two to cooperative credit. Frequent references are made to 
agricultural conditions in the United States and the author points out the defects 
in the credit systems of this country and compares them with the systems of Europe. 
It is to be doubted if any other single book contains such a wealth of material on 
this most important question. Certainly no one interested in any way in the rural 
credit situation in this country should neglect to give it his careful attention. One 
important and useful feature of the book which cannot be overlooked, is its most 
thorough index. 

“Rural Credits’ published by D. Appleton & Co., New York, 1916, 519 p. 


ADVERTISING “‘ A. B. A.’’ CHEQUES. 

The Bankers Trust Company of New York, agent of the American Bankers’ 
Association is distributing an extremely attractive 32 page book devoted to sug- 
gestions for the advertising of ‘‘ A. B. A."’ cheques. It contains two booklets, 
one entitled ‘‘ See America Now on ‘ A. B. A.’ Cheques,” and the other “ See 
the World on ‘ A. B. A.’ Cheques,”’ intended for general distribution. It also 
contains a specimen postal card and poster stamp and suggestions for window 
displays. One particularly up-to-date feature of the book is found in the an- 
nouncement that fifteen copies of a motion picture film, depicting the pleasant 
experiences of tourists equipped with association cheques, have been produced. 
The photo play, which is in one reel, involves a pretty story of romance and brings 
out the practical advantages of ‘“‘ A. B. A." cheques. Bankers issuing these 
cheques are invited to make arrangements for local exhibitions with Mr. E. B. 
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Wilson, advertising manager of the Bankers Trust Company. The banker is 
subjected to no expense for its use other than express and incidental charges. 
The book also presents numerous excellent specimens of newspaper cuts and 
examples of magazine advertisements. The cuts and other advertising matter 
described in the book are furnished without charge to bankers issuing ‘‘ A. B. A.” 
cheques, upon request. 


AMERICAN BANKING. By H. PARKER WILLIS, SECRETARY FEDERAL RESERVE 
BOARD. 


The passing of the Federal Reserve Act in 1913 marked the beginning of a 
new era in banking, and much that the student of banking had regarded as 
essential was marked for elimination or change. But even without this im- 
portant event there would be great need of a clear and thorough-going exposition 
of American banking. The subject is a far-reaching one; its roots are in the 
fundamentals of industry and it touches every field of human activity. Only 
an author whose minute knowledge was balanced by the broadest of views could 
be expected to present a well-rounded account of the banking of America. A 
general description of banking processes in America, complete and analytical 
enough to serve as a college text and clear and interesting enough to hold the 
attention of the general reader, has been badly needed for several years. 

Such an author has been found in Dr. H. Parker Willis, secretary of the Federal 
Reserve Board. His experience as business man, financial editor, college teacher 
and public official has given him unique opportunities for studying banking 
problems from every point of view. His book is complete, simple, concrete, 
and systematic. 

It begins by describing the general functions of banks, and giving a working 
definition of credit. Then follows an enumeration of the chief kinds of banks 
with a description of each. The actual course of banking is next set forth in 
detail, the bank loan in its simplest form being made the fundamental operation, 
and its complexities opened out one by one with the greatest clearness. From this 
we pass to special problems in banking, the testing of credit, single-name and 
double-name paper, and other details of practical banking. 

The subject of deposits is then explained in the same way, passing from the 
simple to the complex, and this leads to domestic and foreign exchange. Bank 
notes are analyzed in the same careful manner, and the co-operation of banks 
in establishing clearing-houses is explained. The organization and manage- 
ment of a bank are set forth in detail, and then capital and reserves, which leads 
us directly into the governmental control of banking in America. This great 
subject is developed as the climax of the book, and it may be said without 
hesitation that Dr. Willis’ account is the clearest and most satisfactory that has 
yet been published. His picture of the actual working of the Federal Reserve 
System is as vivid as it is authoritative. 

The chapter on foreign banking contains brief descriptions of all the chief 
national banks and closes with a discussion of modern banking systems in general. 
In the final chapter, ‘‘ Problems of American Banking,’’ we have the whole 
matter made practical and applied to the fundamental questions of national 
finance—crises and panics, the effect of reserve banks, the relation of the reserve 
system to state banks and its relation to the government, the development of 
commercial paper, foreign trade, branch banks abroad, and the new burdens 
laid upon our banks by the European war. 

360 pages, limp leather, $2.00 postpaid, LaSalle Extension University, Chicago. 
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THE BANK DIRECTOR AND THE CLAYTON LAw. 

Approach of the date when Section Eight of the Clayton Anti-Trust Law becomes 
effective has led the Mechanics & Metals National Bank of New York City to 
publish a digest of the section, for distribution among banks throughout the 
United States. It is in booklet form, and bears the title, ‘‘ The Bank Director and 
the Clayton Law.” 

Provisions of Section Eight, forbidding the so-called interlocking system of 
directing banks, will become operative on October 15, two years having been al- 
lowed by Congress in 1914 for readjustment of the old order of directing banks. 
By reason of the involved language and ambigous terms used, bank officers and 
directors generally have found it difficult to learn the extent of the application of 
the section, and in a great many cases are today as much in the dark regarding 
their own position under the law as when it was enacted. 

In the booklet of the Mechanics & Metals National Bank the matter has been 
treated simply and concisely, interpretation being made as clear as the terms of 
the law permit. There has up to this time been no judicial utterance on the subject, 
but opinions of the Federal Reserve Board’s counsel at Washington have been used 
to good effect in helping the unofficial interpretation of this booklet. 


POSTAL BUSINESS OF NEW YORK. 


New York.—New York city’s post office is one of the nation’s big financial 
institutions when it comes to international transactions. Last year it bought 
foreign exchange to an extent of $31,046,051 compared with $55,367,605 in the 
year preceding. 

According to figures supplied by Postmaster Edward M. Morgan for the 
Annual Report of the New York Chamber of Commerce, the New York office 
did a total business in 1915 in money orders, transfers, etc., amounting to $420,- 
742,391. This was an increase of $121,959,969 or 22.4, per cent over that of 1914. 

Certified money orders to foreign countries in 1915 reached the total of 
$39,978,733, while the money orders certified from foreign countries to this office 
were $5,992,636. The calendar year’s operations in money orders alone amounted 
to $155,160,493, including nearly 20,000,000 transactions for both domestic and 
foreign account. The average of the 16,779,568 domestic money orders paid 
and issued was $6.06 each. There were 431,240 international money orders 
paid or issued, representing an amount of $7,456,494. This compared with 
521,789 transactions in 1914, totalling $9,196,084. International money orders 
paid and issued during 1915 averaged $17.29 each, compared with $17.62 in 1914. 

During the calendar year 1915 the New York post office contributed a net 
revenue to the United States post office department of $19,211,849.02. The total 
receipts were $30,127,062.01, and expenditures for that year were $10,915,212.99. 
The increase of net revenues was 2.18 per cent. compared with the calendar year 
of 1914. During the fiscal year 1915, ending June 30, the receipts of the New 
York post office of $28,840,236.20 were 10.04 per cent of the total receipts for 
the United States post office department of $287,248,165.27. 


MISSOURI BANKER’S CONVENTION. 
St. Louis, TUESDAY AND WEDNESDAY, May 23rpD and 24TH, 1916. 


The Council of Administration at its regular meeting, held on January 20th, 
accepted the invitation of the St. Louis Clearing House to hold the Association’s 
Twenty-sixth Annual Convention in St. Louis. The date selected for the Conven- 
tion is Tuesday and Wednesday, May 23rd and 24th. Headquarters will be at the 
Planters Hotel. Arrangements for a great meeting are in progress and will be 
announced in due time. Meanwhile, mark the above date on your calendar as 
“‘taken ’’ and make your plans accordingly. 
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FARM EXPERT FOR MISSISSIPPI VALLEY TRUST COMPANY 
SUPERINTENDENT. 


Dr. D. H. Doane, head of the Department of Farm Management of the Mis- 
souri University and State Leader of County Agricultural Agents, resigned these 
positions to become Field Superintendent of the Mississippi Valley Trust Com- 
pany’s Farm Loan Department on March 15th. 

Dr. Doane is mentioned in ‘‘Who’s Who In America’’ for 1914-15 and is a 
nationally recognized authority on farm efficiency work. 

As Field Superintendent of the Mississippi Valley Trust Company’s Farm Loan 
Department he will be responsible for investigating any new territory in which 
the Company contemplates doing business, and passing upon its soils, crop yields, 
living conditions and general values. 

He will be in charge of the Company’s force of field appraisers at least one of 
whom makes a personal inspection of every farm on which the Company is asked 
to make a loan. Third, and most important of all branches of his work will be 
the organization of an efficiency service to the Company's farm customers. This 
service will be conducted along the same lines as the farm efficiency work of the 
Government and State University and will have as its object increased fertility 
for the soil, increased crops and increased profits for the farmer, and finally in- 
creased desirability of his land as a security for conservative investment. 


THE NATIONAL UNION BANK, BOSTON. 


Mr. William S. B. Stevens who has been the cashier of the National Union 
Bank for a number of years has been elected vice president to succeed Chas. P. 
Blinn, who resigned to accept the vice-presidency of the Philadelphia National 
Bank. And Mr. Arthur E. Fitch, who has been assistant cashier, has been 
elected cashier to succeed Mr. Stevens. Mr. John W. Marno was elected as- 
sistant cashier to succeed Mr. Fitch. 

Mr. Stevens began his banking career in Gardiner, Maine, in the Gardiner 
National Bank. Subsequently he went to Boston to accept a position in the 
North National. Prior to the liquidation of the North he went to the National 
Bank of Redemption as second assistant cashier. Later he accepted the position 
of assistant cashier in the National Union and became cashier, upon resignation 
of Mr. Perkins. Thus Mr. Stevens rise has been made on account of the services 
he has rendered the respective institutions that have employed him. 

Again it is demonstrated that energy and ambition accompanied with integrity, 
honesty and ability will succeed. 

Mr. Arthur E. Fitch the newly elected cashier began his banking career as 
messenger in the National Union in 1892. His advancement has been strictly 
upon his merits, he having passed through all the various departments of the 
bank receiving in each a thorough training, all of which makes him an exceptionally 
valuable man as the executive officer of the bank, he being familiar, not only with 
the customers but their requirements. 

Mr. John W. Marno, the new assistant cashier began in the Union as messenger 
in 1909, and he also passed successfully through the various departments to his 
present position, and is considered by the management as a thorough capable 
officer. 

Messrs. Fitch and Marno are both graduates of the American Institute of 
Banking. Mr. Fitch is at present an instructor in Money and Banking in the 
College of Business Administration of Boston University. 

Mr. Marno is now the first vice-president of the Boston Chapter. 


NEW YORK’S NEW BANK ASSOCIATION 


W. E. BLAKE 


Mr. W. E. Blake, one of the leading lawyers in Southeastern Iowa, and a di- 
rector in the Merchant’s National Bank of Burlington, Iowa, died at his home 
in that city on December 29, at the age of 71. 

Mr. Blake was one of Burlington's foremost citizens. He came to Iowa with 
his parents when quite young. He always took an active interest in the welfare 
of his adopted city, devoting much of his time to educational matters. He served 
for a number of years as president of Burlington's school board, and was an active 
worker in the Young Men’s Christian Association. By his death Burlington 
loses one of its foremost citizens. He was an uncle of J. L. Edwards, the president 
of the Merchants’ National Bank of Burlington. 


GUARANTY TRUST COMPANY’S SYNOPSIS OF FEDERAL 
WAR TAX LAW. 


The Guaranty Trust Company of New York has just published a revised edition 
of its alphabetical “‘Synopsis of the Federal War Tax Law,” which expired by 
limitation on December 31, 1915, and has been extended by Congress to De- 
cember 31, 1916. It is an extremely useful booklet and by reason of its con- 
venient arrangement, is of considerable value to those who are required to make 
occasional or frequent reference to this law. All items taxable under the statute 
are listed in alphabetical order and the specific tax applicable in each case is 
clearly and accurately set forth. The booklet also contains a list of definitions 
of technical terms used in the law, penalties for the violations of its various pro- 
visions and the dates upon which the tax on each of the schedules went into effect. 
The Company is sending out copies of this synopsis upon request. 


NEW YORK’S NEW BANK ASSOCIATION. 


The recently organized association of banks of discount of the State of New 
York has elected the following officers: President, E. C. McDougal, President 
of the Bank of Buffalo; Vice President, John H. Gregory, President of the Central 
Bank of Rochester; Secretary and Treasurer, Paul E. Bonner, President of the 
North Side Bank of Brooklyn. The primary object of the new association is to 
earnestly and seriously work, in co-operation with the State Banking Depart- 
ment, for the improvement of the banking system of the State of New York. 
The association will conflict in no way with the New York State Bankers’ Associa- 
tion and its activities will be directed along entirely dissimilar lines. The or- 
ganization exists primarily for the promotion of the business interests of banks 
through the state in general and there is undoubtedly a wide field of endeavor 
open to it. The sincerity of purpose behind this new association of banks is 
strongly evidenced by the fact that it launches its career without the burden 
of operating expenses so frequently found in bank associations. Its secretary 
is unsalaried and for the present, at least, it is subjecting itself to no expense 
for office rent and other customary charges. 

That the burdens of the Federal Reserve Act are being found somewhat irk- 
some by the member banks may been seen in the fact that already four national 
banks in the State of New York, intending to surrender their federal charters, 
have applied for charters under the State Law. 
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THE OLD NATIONAL BANK OF SPOKANE. 


The Puget Sound District of the United States Secret Service at Seattle re- 
cently sent out a notice of a dangerous counterfeit $5 silver certificate, describ- 
ing the printing on the note as being longer than on a genuine bill. 

This served as a pointer to the Old National Bank of Spokane, and a card with 
simple directions for detecting the bill described in the warning was sent out to 
banks and others in their district. These directions were printed on the reverse 
side of the warning. 

The directions are so simple and yet so clear that the counterfeit described 
in the warning can be detected quickly. 

The Old National will be pleased to forward these directions to any bank 
applying for them. 


ERADICATE COMMERCIAL DISEASE. 


Not only must we cultivate commercial health, but we must eradicate com- 
mercial disease. Such was the opinion expressed by R. Goodwyn Rhett, the 
newly elected president of the Chamber of Commerce of the United States to 
various commercial organizations before which he recently spoke. Mr. Rhett 
addressed the Association of Commerce in Peoria on March 14, the Chicago 
Association of Commerce, the next day, and the Kansas City Commercial Club 
later in the week. Commercial disease, Mr. Rhett said, is just as real as physical 
disease and its prevalence has just as harmful an effect upon industrial growth 
as the prevalence of physical disease has upon the growth of population. 

‘* One of these commercial diseases is ‘‘pessimism’—which too often masquerades 
under the synonym of ‘conservatism,’ Mr. Rhett explained. Pessimism amongst 
your prominent citizens is a commercial cancer which eats out the heart of enter- 
prise. True conservatism is a balance wheel which is very essential to success- 
ful business; but pessimism that sees only failure, calamity and disaster for every- 
thing existing or proposed is as much to be dreaded as a noxious physical disease 
would be dreaded by your health department. 

‘* Another commercial disease is commonly known as ‘knocking.’ It is quite 
different from pessimism yet almost equally harmful. It is commercial gossip— 
repeating disparaging rumors about businessmen and enterprises with an added 
touch of exaggeration, attributing low or mean motives and finding fault gen- 
erally, merely because of the pleasure of fault-finding. And then the ‘sucker’ 
with his ‘What am I to get out of it?’ sapping your strength with his inordinate 
selfishness. If you wish your community to flourish industrially and commer- 
cially, endeavor to eradicate such commercial diseases as well as to cultivate a 
genuine cooperative spirit.”’ 


NEED FOR NATIONAL COOPERATION 


Mr. Rhett said that just as it was found that individual efforts in a city or 
town were futile, and cooperative efforts through local chambers of commerce 
were necessary for the development and growth of a community, so it has been 
found that a cooperation of local chambers is equally necessary to secure those 
larger benefits which can only come to a community from beyond its immediate 
environments. 

“If you stop short of the larger cooperative work,’’ Mr. Rhett said with em- 
phasis, ‘‘then you have failed to grasp the full meaning of a modern chamber of 
commerce. There are many laws being enacted and many things being done 
which affect your community and a great many others similarly situated. You 
can only hope to have any influence upon these laws or upon these actions through 
that same cooperation which you have found effective in local affairs.” 

Mr. Rhett said that some of these laws and some of these actions spring from 
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the National Capitol and must be reached by the cooperation of chambers located 
in all parts of the land. For instance, he pointed out, there is a body of five 
men in Washington known as the Federal Trade Commission which has juris- 
diction over competition in all trade which extends beyond the borders of each 
state. It has the power and is charged with_the duty of determining whether 
the competition in which the individual is engaged is.fair or unfair, and of putting 
a stop to it in the event of the latter. 


WHY THERE SHOULD BE A NATIONAL CHAMBER 


Again, the speaker reminded his hearers, the question of a merchant marine 
for this country has been engaging the attention of Congress for some time and 
is still engaging its attention. If it were not for the fact that one set of the 
belligerents controls the sea, our lack of ships under American registry would 
reduce the price of our grain to a small fraction of what it is bringing upon the 
markets of the world today. Finally, he asked the audience if they realized 
that the change in our banking laws, coming at a critical period in our history, 
saved this country from a disaster which would have been felt in every section of it. 

‘‘ These are all matters which can only be reached by some great national or- 
ganization,”’ Mr. Rhett argued, ‘‘formed for the purpose of coordinating the 
local chambers in such a manner as will best protect business and secure for it 
the widest opportunity for growth and expansion, which the general welfare of 
the public will permit. 


THE GUARANTY CLUB’S FIFTH ANNUAL BANQUET. 


The fifth annual banquet of the Guaranty Club, composed of employees of the 
Guaranty Trust Company of New York was held at the Astor Hotel, Thursday 
evening March 23. It was the largest and probably the most interesting of any 
of the dinners thus far given by the club. About 525 sat down to the sumptuous 
feast, and a more joyful crowd of youngsters seldom get together. The feeling 
of good fellowship predominated. 

R. B. F. Randolph, the President of the club, was the toastmaster and his 
address drew forth a hearty applause from the boys. But the strongest applause 
came when the toastmaster called on President Sabin for some remarks. It 
was then that the boys displayed their high esteem for the President of the 
Guaranty Trust Co. 

Other talkers were Maj. General Leonard Wood, Wm. Ganson Rose of Cleve- 
land and Joseph A. Lawson of Albany. Mr. Rose made a humorous address 
on ‘‘ Enthusiasm,"’ which is the proper kind on such occasions. Mr. Lawson 
made one of the same sort on “ Ideals,”” which seemed to hit the right spot a 
number of times. The principal speaker of the evening was Maj. General Leonard 
Wood. The subject the General talked on was one he is capable of handling, 
‘ Military Obligations of Citizenship.” 


THE HARRIMAN NATIONAL BANK, OF NEW YORK 


March 20 marked the fifth anniversary of the Harriman National Bank of 
New York under a national charter. Its growth during this period has surprised 
not only its friends and patrons but the banking community, because of its loca- 
tion, which is at 44th Street and Fifth Avenue, outside of what is called the old 
banking district in the city. Its deposits on this anniversary were over $30,- 
000,000, which is an increase in the five years of about $26,000,000, or about 
650 per cent. 

The increase in bank deposits of the banks on upper Fifth Avenue has been 
somewhat remarkable, and while the Harriman is one of the youngest of the 
banks in that district, its progress has been much greater than that of any other 
institution. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the week ending March 6, 1915, and March 4, 1916, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year. 


Loans and 
Discounts 
Average 
1915. 


$27,687,000 
23,665,000 
94,425,000 
230,997,000 
33,410,000 


163,103,000 
34,307,000 


89,847,000 
24,708,000 
8,875,000 
28,833,000 
105,010,000 


1,966,000 
15,436,000 
125,835,000 
48,490,000 
9,601,000 


123,014,000 
14'772,000 
8,494,000 
4,279,000 
27,459,000 


30,811,000 
6,869,000 


14, 016, 000 


38,720,000 
29,329,000 
9,829,000 
4,952,000 
2,067,000 


12,156,000 
70,202,000 
3,552,000 
4,804,000 
14,503,000 


3,514,000 
5,771,000 
12,558,000 
4,527,000 
11,338,000 
17,309,000 


Loans and 
Discounts 


Average 


12,697,000 
2,083,000 
85,367,000 
236,832,000 
58,815,000 


127,913,000 


10,167,000 


203,499,000 
18,253,000 


39, 204: 000 
58,197,000 


22'213,000 


; $1,631,607,000!$2,302,004,000/$1,685,222, , 


Legal Net 
Deposits 
Average, 

1915. 


$25,368,000 
21,968,000 
93,951,000 
282,382,000 
27,886,000 


150,313,000 
36,589,000 


99,648,000 
22,645,000 
9,147,000 
24,744,000 
102,282,000 


1,791,000 
12,916,000 
114,798,000 
55,681,000 
9,293,000 


134,129,000 
14,923,000 
8,732,000 
4,420,000 
31,952,000 


33,342,000 
6,433,000 


14, 148, 000 


40,800,000 
27,813,000 
10,532,000 
4,787,000 
2,194,000 


10,835,000 
78,109,000 
3,159,000 
4,810,000 
15,433,000 


3,370,000 
5,635,000 
11,892,000 


Legal Net 
Deposits 


Average, 
1916. 


$34,284,000/35. 


31,937,000)45 


147,913,000)57. 
467,796,000|65. 
31,688,000)13. 


13,618,000|49. 
1,645,000) . . 
93,208,000/48 . 
240,662,000)60. 
62,286,000/70. 


149,731,000|50. 
28,665,000)26. 
10,393,000) 13. 
33,017,000/33 . 
157,014,000/53. 


2,397,000|33. 
15,096,000) 16. 
165,492,000/44. 
76,005,000)36. 
10,395,000) 11. 


236,382,000|76. 
18,887,000|26. 
9,612,000/10. 
4,919,000|11. 
47,481,000/48. 


65,966,000)97. 
9,080,000/41. 
11,422,000/26. 
9,008,000)18. 
19,993,000/41. 





53,800,000/31. 
33,953,000|22. 
11,844,000/12. 


647,000). . 


2'610,000)18. 
11,565,000] 6. 


17, 771, 000|15. 


4,422,000)31. 
6,135,000 8. 
14/275,000/20. 
4'701,000 3. 
13,416,000 8: 
24'739,000|30. 


$1 685,222,000 $2 516,122,000 
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